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June 9, 1967

Honorable Robert S, Calvert Opinion No. M-88
Comptroller of Public

Accounts Re: Taxabllity for Inheritance
Capitol Station Tax purpeses of succession
Austin, Texas 78711 te real prceperty by surviv-

ing Joint tenant under sub-
Dear Mr, Calvert: mitted facts,

We quote the following excerpt from your letter request-
ing the opinion of this 0ffice on the above captioned subjJect:
" ., . [Mrs, X] died testate, a
resident of Dallas County, on February
6, 1966, and the proper repcrts have
been submitted to this Department for
an inheritance tax c¢leararice.

", . . [ X ] eand his wife, . . .
[Mzg, X] entered *htq a joint terancy
agreemant in 1959 wi . . . [(Miss Y]
in cennectlon with che owrershiy of a
house and ot lecated in Dallas County,
Texas, having a value of $19,500.00,

. [ X 1 predeceased his wife, . .
[Mes. Xl and . . . [Miss ¥] 1s now the
sole survivor of this Joint Tenancy

. Agreement,

“Your Department has passed on a
similar question in Opiricn No. WW-262,
and we wish to be advised whether or not
this opinion 1s applicable 1in thils caze.

"We are furnilshing you herewith a
copy of the Joint Tenancy Agreement
entered in 1458 hetween the degedernt,
and her husbard, and ., . . [Miss Y] for
your use in advising v in the pramises."
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Honorable Robert S. Calvert, Page 2 (M-88)

The pertinent provisions ¢of the Joirnt Tenancy Agrecment
are the following:

"NOW, THEREFORE, in consideration of the
premises and the sum of One Dollar ($1.00) and
other gocd and valuable conslderatlicns by each
of the undersigned pariies hereto to the other
in harnd pald, receipt wherecof 1z heredby acknow-
ledged by eaczh party and the further considera-
tion of the mutual bensfits accruing to the
undersigned, and parties hereto, it 1s agreed
as follows:

"(1) The undersigned do hereby confirm
and create a Jjoint tenancy with right of sur-
vivership in the undersigried, and not as tenants
in common, in and to all that tract or parcel of
land lecated in Dallias County, Texas, . . .
acquired by them and which, in seccordance with
this agreemznt, 1s now heid by them as Joint
tenants with right of survivorship and not as
tenants in commcr, and the parties herehy agree
that, upen the death of any b°“?v hereto befcre
severance the entire incarest of sucsh decesased

o osaid veal puoperty, shell vest absclulely

in the surviving parties or party and not in
the helrs or legal representstlves of such
deceased party., It is further agreed that

this agfeemwn+ ghall be changed oz terminated
only by a wyrlitten instrument sigred by the
parties hevresto, or the sarvivcr; cr survivor
theresolf, which ig propsrly d'knﬂw“edged and

in a form proper for filiang ln the Dzed Records
of Dallas County, Texas: . . .

As we pointed cub at page 2 of Aticiney General Oplnion
WW-262 (1957}, a joint Zenzuey mzy be legally created in Texas
if it is expressiy creatad by Lﬂﬁ: PAET, ﬁhﬁndaef > v, Kountz
130 S.W.2d 327 gTeA.01J.An9 1939, evror v* j? hdﬂmb V. WOpes
558 S.W.2d Bo: {Tex.Civ.pp. 1953) St
of the Joint Terman2y Agrasmenl werre sufflel
tenancy with rigrc of survivorsnlp as betw

LAY +o Lredte a Joint
QT
involved., Opinion No, WW-262 hNeld that und

n the three parties
1+ the facts there
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Honorable Robert S, Calvert, Page 3 (M-88)

considered, the surviving Joint tenants did not owe any inherl-
tance tax upcn the interest received at the death of a Jjoint
tenant. Those facts were that a third party, by deed, created

a Joint tenancy with right of survivorship in four named parties.
In view of the fact that the Jolnt tenants had not by agreement
created the joint tenancy with right of survivorship, we held
that there was no taxable succession to the property under the
provision§ of the then Article 7117, Volume 20, Vernon's Civil
Statutes,® which 1mposed an inheritance tax uvon property pass-
ing by "deed, grant, sale or gift made or intended to take effect .
in possession"or enjoyment after the death of the grantor or
donor . .

This Office has held that where the Jjoint tenancy with
right of survivorship 1s created by an express agreement between
the parties, at the death of a joint tenant the passing of his
or her interest is subject to inheritance tax., In Attorney
General Opinion No. €-12 (1963), it was heid that one-half of
the value of Unlted States government bonds of the co-ownership
type, purchased with community funds and payable to husband or
wife, was subject to an inheritance tax upon the death of the
husband. This opinion contains a rather lengthy analysis of the
treatment for inheriltance tax purposes of bonds of this type.

In this case, we are not confronted with the effect of
the agreement submitted to us in so far as it purports to
effectuate a partitlon of the community interest of the spouses,
as was the case under consideration in Attorney General Opinilon
No. WW-1013 (1961). Under the express terms of the submitted
agreement, the spouses' former interest in the land in questilon,
as a Joint tenant with right of survivorship, was specifically
required upon the death of the last of the spouses, to pass to
the now sole survivor of the Joint tenancy. We do not think
that there can be any valid distinction for inheritance tax
purposes because the property under consideration 1s real prop-
erty rather than personalty. You are therefore advised that
upon the death of the decedent in this case, there was a taxable
succession to her then one-half interest in the Joint tenancy

1/ Presently carried as Article 14.01, Ch. 14, Title 12ZA,
Tax.-Gen., V.C.S, ‘
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Honorable Robert S, Calvert, Page 4 (M-88)

bylvirtue of' the provislon above quoted, which taxes transfers
intended to take effect in possession or enjoyment at the death
of the decedent.

SUMMARY

Where spouses and third party created
by express contract a valid Jolnt tenancy with
right of survivorship and the spouses predeceased
the third party Jjolnt tenant, under the provisions
of Article 14.01, Ch. 14, Title 122A, Tax.-Gen.,
V.C.S8., an inheritance tax accrued upon the pass-
ing of the surviving spouse's interest at the
time of the death of said surviving spouse,

s very truly,

JRAVSORD €, MARTIN
AttOrney General of Texas

Prepared by Marietta McGregor Payne
Assistant Attorney General
MMP/fDb
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