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Denton, Texas of County Commissioner

for city streets within
Dear Mr. Lawhon: incorporated ¢ity in county.

Recently you have requested an oplinion from thls office.
We quote from your request as follows:

"One of our county commissioners has requested
that the following questions be submitted to you for
your opinion,

"la. Does a county commissioner have the
obligation to furnish culverts for use on the city
streets of Ponder, an incorporated city in hils pre-
cinct which does not levy city taxes? b. Should
the Commissioner make a charge for the culverts?

"2, 'The city council of the city of Ponder,
Texas has been authorizing contractors to dig up
clity streets to lay water lines for the community
water system, while at the same time expecting the
county commlssioner to keep up the c¢ity streets,
Under these circumstances, who has authorlty to
glve such permission to dig up these streets?”

In regard to roads within a particular county, the Com-
missioners Court acts pursuant to Sectlon 3 of Article 2351, Ver-
non's Civil Statutes, or Articles 6762, et seq, Vernon's Civil
Statutes, or some local road statute applicable to a specifilc
county. We were unable to find & specific road law appllicable to
Denton County and therefore this oplnion 1s predicated on the
propogition that none exlsts.

From the above Articles dealing wlth the general road
authority of the County, it is clear that where there are incor-
porated cities within a given county the streets within the clty

=2676-

s e




Honorable John Lawhon, page 2 (M~561)

are generally subject to city control. The Commlssioners Court,

by virtue of Article 6703, Vernon's Civil Statutes, is specifically
authorized to act in certain circumstances. Article 6703 is

guoted as follows:

"Phe commissioners court shall order the
laying out and opening of public roads when
necessary, and discontinue or alter any road
whenever 1t shall be deemed expedient. No
public rocads shall be altered or changed ex-
cept to shorten the distance from end to end,
unless the court upon a full investigation of
the proposed change finds that the pudblle in-
terast wlll be better served by making the
change; and sald change shall be by unanimous
consent of all the commissloners elected, No
part of a publlic road shall be discontinued
untll a new rcad is first bullt connecting the
parts not discontinued; and no entire flrst or
second class road shall be discontinued except
upon vacation or non-use for a period of three
years. Sald court shall assume and have control
of the streets and alleys 1n all c¢ities and 1n-
corporated towns in Texas which have no defacto,
municipal government in the active Jischarge ol
thelr officlal dutles.” (Emphasis added.)

A de facto government would mean a government in fact
operating with or without good faith, but a government which for
some reason is not legal or "de Jure'. Black's Law Dictiocnary,
(Fourth Ed., 1951) page 479.

For purposes of this opinion we will assume that the
City of Ponder has at least a de facto government, and therefore
the underlined language of Article 6703 is not applicable.

‘'When faced with the question of whether a county may
pave or lmprove, etc. a street within an incorporated city, the
courts hold that the county may do such work only 1f the city
consents to it, and provided the street involved forms a con-
necting link in the county road or state highway system,

In the case of Smith v, Cathey, 226 S.W. 158 (Tex.Civ.
App. 1920, no writ) the court held the county may pave a road
within a city if the city does not object. At page 160 the court
stated:
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"Prom the organization of this state the
Commissioners' courts of the different counties
have been given control and Jjurisdiction over
roads and highways, and this has been restricted
by the law in respect to lncorporated citles and
towns, which 1s stilll respected in those cases.
In this case the town councll makes no obJjection
to the county taking this part of the highway
under 1ts control. When matters of this kind
came before the court in a case reported in 18
Tex. 874, State v. Jones, the question of Juris-
diction of the commlssioners' court over roads
and highways is flrst reported. In deciding
that case the Supreme Court was content to adopt
the opinion of the lower court, which says:

'The county court does, it 1s true, possess
a general Jjurlsdiction, coextenslive with the
1imits of the county, to lay out and establish
public roads and highways, but, as that juris-
dictlon 1s conferred by a general law which is
applicable to every county in the state, 1t 1is
at all times subject to be changed or modified
by speclal laws, acting upon the same subject
in particular counties, or special localities,'
ete, 'It has been said in argument that, if the
law Ilncorporating the town takes away from the
county court the power to lay out and regulate
roads wilithin the town limits, the council do not
choose to exercise the power conferred upon it to
lay out streets and highways, then the people of
the county will be subjected to the inconvenience
of having no road for travel or the transportation
of their commerce through the town tract,' etc.
'Such a consequence, in my Jjudgment, by no means
follows, Until the town councll acts under the
authority conferred by its charter, the general
authority of the county court over the subject
matter continues to exlst, and may be exercised.
It 1s only when both bodles attempt to act in
opposition to and in confllct with each other
that the power and authority of one must cease
and yield to that of the other, and in such a
state of things I am of the opinion that the - -
authority of the county court must yleld to that
of the town council."
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Subsequent to the Smith v. Catggl_case, supra, the
Texas Supreme Court in City of Preckenridge v. Stephens County,
120 Tex. 318, 40 S.W.2d E3, (19317 concIuseaz (Pages O3-00)
"After a careful investigation of the
authorities, including the Constitution and laws
of this State, we have reached the conclusion that
the Commissioners' Court does have lawful authority
to expend county road bond funds for the improvement
of clty streets where such streets form integral
parts of county roads or state highways, when such
improvements are made wlthout con cting with the

Jurisdiction of the municipality, or with its con-
sent or approval. . . ." (Emphasis added.)

In addition to the above cases you are referred to
Hughes v. County Comm, Court of Harris County, 35 S.W.23 8i8
{Tex.CIv.App. 1931, no writ); Edwards v, Dallas County, 232
S.W.2d 262 (Tex.Civ.App., 1950, no writ); and Harrison County
v. City of Marshall, 253 S.W.2d 67 (Tex.Civ.App. 1952, error
rel, n.r.e.); Attorney General's Opinion No. O-T465 (1946),

Based upon an analysis of the above statutes and cases,
it is our opinion that the Commissioner in questlion may act in
Improving a city street of Ponder with consent (express or implied)
of the city councll, provided such street 1s a link in the county
or state road system, Clty of Breckenridge v. Stephens County,
supra. If such consent 1s given, then the Commlssloner may ex-
erclse the same Jurlsdictlon over such city street as he does
over any county road, and a county commissioner then has no au-
thority to charge for such work or material furnished, and by
the same token would have the discretlon whether or not to per-
form such work.

In regard to your second gquestlon, 1t 1s our opinion
that the city would clearly be authorized to permit a contractor
to install the city's water system, and if necessary dig up the
city streets without permission from the county commlssioner,
Harrison County v. Clty of Marshall, supra.

SUMMARY

The County Commissioners have the discretlionary
authority to malntain a street, which 1s an integral
part of a county or state road system, within an in-
corporated c¢ity, provlded the city has expressly or
impliedly consented to such work.
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Very truly yoyrs,

Prepared by James C. McCoy
Assistant Attorney General
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