THE ATTORNEY GENERAL
OF TEXAS

AVSNTIN, TEXAS 78711

CRHRAWFORED C. MARTIN

ATTORNEY GENERAL : October 7, 1970
Honorable Ted Butler Opinion No. M- 702
Criminal District Attorney _
San Antonlo, Texas 78204 Re: Whether certain military

personnel are qualified
to serve as Jjurors,

Dear Mr. Butler:

Your recent letter to this office requests our opinion
as to the qualifications of millitary personnel to serve as
Jurors. ‘

The Texas Conatitution, Artlcle XVI, Section 19, relating
to the qualifications of jurors, provides that such qualifi-
cations shall be prescribed by the lLegislature., Article 2133,
Vernon's Civil Statutes, as last amended in 1969, reads, in
part, as follows:

"All persons both male and female over twenty-one
(21) years of age are competent jurors, unless dis-
qualified under some provislion of this chapter, No
person shall be qualified to serve as a Juror who does
not possess the following qualifications:

1, He must be a citizen of the state and of the
county in which he is to serve, and qualified under
the Constitution and laws to vote in sald county;
provided, that his fallure to register to vote as
required by law shall not be held to dlsqualify him
for Jury segvice in any instance.

It should be noted that the 1969 amendment of Article
2133, supra, deleted the requirement that a prospective
Juror be a freeholder in the State of Texas or a householder
in the County.

Article 35.12, Vernon's Code of Criminal Procedure, as
last amended in 1969, contains the following test of qualifi-
cations of a prospective Juror:

"l. Except for payment of poll tax or regilstration,

are you a qualified voter in this county and state under
the Constitution and lawa of this state?"
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The 1969 amendment also deleted from this Article the test
relating to the prospective juror's status as a freeholder
in the State or a householder in the County.

A "qualified voter" or "qualified elector" as defined in
the Texas Election Code, Article 1.0la, "means a person who
meets all qualifications and requirements for voting as pre-
scribed in (Article 5.,02) of this code," The Texas Election
Code, Article 5.02, Vernon's Civil 3Statutes, sets out these
qualifications and requirements as follows:

"Every person subject to none of the foregoing
disqualifications who shall have attalned the age
of twenty-one years and who shall be a citizen of
the United States and who shall have resided in this
state one year next preceding an election and the
-1a8t six months within the district or county in which
such person offers to vote, and who shall have
rggi:tergd as a voter, shall be deemed a qualified
elector, -

Article 5.02, supra, was enacted pursuant to the Texas
Constitution, Article 6, Section 2, and from 1963 until
1965 provided that members of the Armed Forces stationed in
Texas were to vote only in the county of their resldence at
the time of theilr entry into the service. Thlis requirement
had long been part of the aforementioned Constitutional
provision. The effeet of such a provision was that a
serviceman who moved his home to Texas, while in the service,
could be prevented from ever voting in Texas 80 long as he
remained in the service., Attorney General's Opinion

No, C=-173 (1963).

This requirement of the Texas Constitution was declared
to be in violation of rights secured by the Equal Protection
Clause of the Fourteenth Amendment of the United States
Constitution in the case of Carrington v. Rash, 85 8.Ct. 715,
380 vU.S. 89, 13 L.Ed.24 675 , on remand 389 S.W.2d 945,
See also: Mabry v, Davis, 232 F.Supp. 930 i1964 , affirmed
85 S.Ct. 93b, 355 U.5. 25i, 13 L.Ed.24 818 (1965). These
cases prompted the amendment of Texas Constitution, Article 6,
Section 2, supra, in 1966 and a consequent change in the
Texas Election Code, Article 5,02, supra, that same year,
making it clear that a serviceman who intended to move his
home to Texas, and did, could qualify to vote, After this
series of events, Article 5,08, Vernon's Civil Statutes, was
amended in 1967 to provide, in part, as follows:
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"(J) No person in the military service of the
Unlted States shall acquire a residence in this state
while he 1s living on a millitary post in quarters
which he is required to occupy. A person in military
service who 18 permitted to choose his place of abode
shall not be considered to have acquired a resldence
merely in consequence of his presence at the place
where he lives while performing his military duties;
and such person shall not be. considered to have acquired
a residence unless he intends to remain there and to
make that place his home indefinitely, both during the
remainder of his military service whenever military
duties do not require his presence elaewhere, and
after his military service 1s terninated.“ -

This Office held in Attorney General's Opinion uo.
ww-1322 (1962) that "any member of the Armed Forces who
legally claims a homestead exemption from Texas ad valorem
taxes is a 'citizen' of thils State for all purposes of ad’
valorem taxes . ., . ". That Opinion states that whether ar
not a serviceman's home is legally established in Texas is
a quaation to. be determined from all relevant racta.

It was furthar held in Attorney General's Opinion
No., C-712 (1966):

"3, ‘There 1is a rebuttable presumption that such &
person in the military service retaine 8 domlcil in
the State from which he was inducted untll such time as
he 18 shown by clear and unequivocal proof to have
effectivel aganaonea 1t ang esEaEIIsgea a domicil

glsewhere." (Emphasis added)

That Oplnion further s8ays "that no hard and rast rule
can be formulated with respect to the servicemasn's domicil
or residence status, Each case must be ‘declded upon the
peculiar facts presented with reference to obJective evidence
to support the serviceman's intention." In fact, the \ :
ordinary rules of domicil create a presumption that the
place where a person actually llives is his domicil, although
it 1s clear that something beyond mere residence 1is needed.
Q%BTeT Jur, 24 65, Domieil, Section 5, and cases cited
therein.

Article 5.08(j), supra, attempts in its first sentence
to make it impossible for a serviceman under those clroum-
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stances to acquire a resldence in Texas no matter what he
may intend to do and no matter what he does to evidence
that Infention! Such a provision is unreasonable and
discriminatory. It was stated in Carrington v. Rash,
supra, at page 96:

"Bv farhiddine o aaldian avan +an aantnavant tha
a’ L] v‘“‘“‘b i [~ A &% T 1P ) W R LA 4 WANWAR Wik W Y Wil W b 2l ]
(o)

presumption of non-reslidence the Texas Constitution
imposes an lnvidious discrimination in violation of
the Fourteenth Amendment."

It 1s, therefore, the oplnion of this Office that the
Texas Election Code, Article 5.08(j), Vernon's Civil
Statutes, insofar as 1t prevents a serviceman from ever
establishing a residence in Texas, 18 an unconstitutional
deprivation of equal protection of the laws to those
servicemen. The remalnder of Article 5.08(J), supra,
establishes presumptions againat a serviceman acquiring a
residence in Texas,

The qualifications for votinﬁ ags set out in Article 5,02,
supra, include that of being one "who shall be a citizen of
the United States and who shall have resided in this state
one year next preceding an electlon and the last six months
wi:hiﬂ the district or county in which such person offers to
vote.

A "citizen" 1s one who, as a member of a nation or of

- the body politic of the soverelgn state, owes alleglance to
and may clalm reciprocal protection from its government.

Ozbolt v, Lumbermens Indemnity Exc e, 204 S.W. 252 (Tex.
Civ.App. 1018, no writ]. UIEizensE§p {8 a status or

condition, and is the result of both act and intent. Resldence,
with respect to the qualificatlons of Jjurors, also is chiefly a
question of intent. Vaughn v. State, 134 Tex.Crim. 97,

113 S.W.2d 895 (1938); Ruteon v. State, two cases, 106
Tex.Crim, 278, 291 S.W. . th citlizenship and
residence, therefore, are keyed to the establishment of the
necessary intent.

The eatablishment in Article 5.08(j), supra, of
rebuttable statutory presumptions against a serviceman
acquiring a residence in Texas must be viewed in light of
what 18 required of ordinary citizens in thils regard. To
discriminate against servicemen in order to avold admlinistrative
difficulties in Jjury selection would not satlsfy the requirements
of Carrington v. Rash, supra, where it was said at page 9l1:
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"In other words, the privilege to vote in a state
1s within the Juriadiction of the state 1tself, to be
exercised as the state may direct, and upon such terms

as to it may seem proper, grovidedi of course, no .
discrimination 1s made between viduals, in violatlon

of the Federal Constitution," (Bmphasis aaded).

Consequently, military personnel can qualify to serve as .
prospective Jurors under Article 2133, Vernon's Civil
Statutes, after satlisfylng the other requlrements of the
Texas Election Code, provided their intent to establish a
residence in Texas 18 bona fide. Peacock v, Bradshaw

145 Tex. 68, 19% S.W.2a 551, 555 (I0%6); Mills v. Bartlett
377 S.W.2d 636, 637 (Tex.Sup. 1964); Guerra v. Pena, 106
8.w.2d4 769, 776 (Tex.Civ.App. 1966, no writ). ,

SUMMARY

Military personnel can qualify to serve as
prospective jurors under Article 2133, Vernon's
Civil Statutes, after satisfylng the other re-
quirements of the Texas Electlion Code, provided
their intent to establlish a residence in Texas
is bona fide. Article 5,08(3j), Vernon's Civil
Statutes, insofar as 1t prevents a serviceman
from ever establishing a residence in Texas, or
insofar as 1t discrimlnates against servicemen
in the establishing of a residence in Texas, 18
an unconstitutional violation of the Equal Pro-
tection of the Laws provision of the Fourteenth
Amendment to the United States Constitution,

rulyé;;gys,
") C. MARTIN
Attorfiey General of Texas

Prepared by James H, Qulck
Assistant Attorney General
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