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Dear Dr, Peavy: Statutes,

We quote from your letter requesting an opinion from
this offlice as followst:

"Under the provisions of Art, H4437f, V.A.P.S.,
iTexaa Hospital Licensing Law) and Art, 4442¢,
Convalescent and Nursing Homes), the State Depart-
ment of Health 18 charged with the responsibility
of carrylng out the intent of the legislature as
expressed in these Acts.

"The Legislature has declared as among the
purposes of Article 4437f, 'to protect and promote
the public health and welfare by providing for the
development, establishment, and enforcement of cer-
tain standards in the construction . , . of hospltals.’
Art., 4437f, §3.7 In Article LO4Zc, the Legislature
has expressed as one of 1ts purposes, 'to promote
the public health, safety and welfare by providing
for the development, establishment and enforcement
of standards , . . for the . , . construction of
such institutions which in the 1ight of advancing
knowledge will promote safe and adequate treatment
« » o' Art. 4i442¢, §1. '

"Such statements of purpose are pertinent to
the regulatory authority of the Department of
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Health since its legislative delegatlon of au-
thority 1s couched in terms of legislative pur-
pose. In Article 4437f the Department's rule-~
making authorlty 1s expressed in part as follows:
'"The Llicensing Agency . . . shall adopt, amend,
promulgate, and enforce such rules, regulations,
and minimum standards as may be desligned to fur-
ther the purposes of the Act. Provided, however,
that the rules, regulations, or minimum standards
so adopted, amended, promulgated, or enforced shall
be limited to safety, flre prevention, and sanltary
provisions of hospitals as defined in this Act.'
Art., 4437f, §5. Further statement of authority

is as followst 'The Licensing Agency shall have
the authority to deny, cancel, revoke or suspend

a license in any case where it finds there has
been a substantlal failure to comply with the
provisions of this Act or the rules, regulations,
or standards promulgated under thils Act, or for
the aiding, abettlng, or permittling the commlssion
of any illegal act, or for conduct detrimental to
the public health, morals, welfare and safety of
the people of the State of Texas.'

"In regard to nursing and convalescent homes
the scope of the Department's regulating authority
is also defined in terms of the legislative purpose
of safeguarding the public health, safety and wel-
fare. Reading selectively, 1t 1s stated 1in part
as follows:

'"The Licenslng Agency is authorized to adopt,
amend, promulgate, publish and enforce minimum
standards in relatlon to:

(a) Construction of the home or institution,
including plumbing, heating, lighting, ventilation,
and other housing conditions, which shall 1nsure
the health, safety and comfort of residents and
protection from fire hazard;

* W N *
(¢} All sanitary and related conditions withiln

the nursing home and its surroundings, including
water supply, sewage disposal . . . which shall
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insure the health, safety and comfort of the
residents,

* #* * ®

(e) Equipment essential to the health and
gelfare of the residents . . .' Article 4i442¢,
7. '

“The size and complexity of structures to
be licensed as hospltals or nursing homes 1n this
day and time make 1t most likely that thelr design
and construction inveolve structural, mechanlcal
and electrical engineering. The water supply and
sewage disposal problems in connection with these
structures involve problems 1n the area of c¢ivil
and sanltary engineering. When such englneering
is involved the Department belleves that the
public health and safety 1s beat insured by
requiring that the plans for such structures
bear the seal of a licensed professional en-
gineer, and, subject to your approval, the
Department has voted tc¢ make such a regquire-
ment by administrative rule.

"Accordingly, your opinion 18 respectfully .
requested as to the followlngt _

"Does the State Department of Health have
authority under Vernon's Ann. Civ. St. art. 4437f
to require the seal of a licensed professional en-
gineer on plans, designs or specifications of
'hospltals,' as defined in such statute, which
involve structural, mechanlcal, electrical or
sanltary englneering, submltted to the Depart-
ment for licensure under the aforecited Texas
statute?

“Does the State Department of Health have
authority under Vernon's Ann, Clv, St. art,
Lil2e to require the seal of a licensed pro-
fessional englneer on plana, designs or speclfl-
cations of 'institutions,' as defined in such
gtatute, which involve structural, mechanlcal,
electrical or sanitary englneering, submitted
to the Department for licensure under the afore-
cited Texas Statute?"
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In construing the provisions of Article 4437f and
Article 4442¢, Vernon's Civil Statutes, Attorney General's
Opinion M-545 (1969) held, in part, as follows:

", . . the Legislature intended that the
Department of Health promulgate its own standards
relating to the design, construction and licensing
of hospitals, nursing and convalescent homes, and
-related institutions. . . ."

"Administrative agenclies may adopt and promulgate
reasonable rules and regulatlons to carry out the performance of
thelr specific statutory dutles. All State Insurance Company v.
State Board of Insurance, 401 S.,W.2d I31 (Tex.Civ.App. 150b, error
ref. n.r.e,). However, a rule must be in harmony with the general
objJectlives of the act involved, Gerst v. Cliff Savings & Loan
Association, 432 S.W.23 702 (Tex.Sup. 1968). 1In view ol the holding
Tn Attorney General's Opinilon M-545 and in consideration of the
Department's proposed rule in light of the provisions of the re-
spective statutes, 1t 1s our opinion that the proposed rule of the
State Department of Health appears reasonable, belng 1in conformity
with the Department's specific statutory dutles and in harmony wilth
the general objectives of Articles 4437f and 4442¢, Vernon's Civil
Statutes. It willl therefore be valld and legally enforceable.
Consequently, in answer to your questions, you are advlsed that
the State Department of Health has the authority under the pro-
visions of Article 4437f and 4442¢ to require by administrative
rule the seal of a licensed, professional engineer on plans,
designs or specifications of "hospitals" and "institutions" as
defined in the respective statutes whilch involve structural,
mechanical, electirical or sanitary englineering submitted to the
State Department of Health.

SUMMARY

The State Department of Health has the au-
thority under the provisions of Articles U4437f
and 4442¢ to require by administrative rule the
seal of a licensed, professional englneer on
plans, designs or specifications of "hospitals"
and "institutions" as defined in the respective
statutes which involve structural, mechanical,
electrical or sanitary englmpeering submltted to
the State Department of H th.
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