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State Finsnce Bullding Re: Construction of Article
Austin, Texas 12.02(1){(b)(1), Texas

Franchise Tax Act, con-
cerning inclueion of _
certain sales under "gross
receipts from business done
in Texas," and effect upon

_ ' Attorney QGeneral's Opinion
Dear Mr. Calvert: WW-1503 (1962}.

In your recent opinion request you ask if Article 12,02
(1)(v){1), Title 122A, Taxetion-General, Vernon's Civil Statutes,
as amended in 1969, changes the result reached in Attorney General
Opinion No. WW-1303 (1962). 1In that opinion the question was
whether recelipts from sales of petroleum products refined in Texas
and s0ld and shipped to out-of-state purchasers, with passage of
Title F.0.B. the loading polnts at Corpus Christl and Port lsabel,

-were receipts from buBiness done in Texas. The conclusion was
reached that such recelpts were not receipts from business done in
Texas under this Article 12,02 which then read, in part, ag follows:

"For the purpose of this Article, the term

'gross receipts from its business done 1in
Texas' shall include:

"(a) Ssles of tangible personsl prbperty
located within Texas at the time of the .

receipt of or appropriation to the orders where
shipment 18 made to points within this State,"

Article 12.02, as amended in 1969, reads in its pertinent
part as follows: _
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Honorsble Robert 8. Calvert, page 2 (M- 829)

"(1) (a) Each corporation liable for payment

of a franchise tax shall determine the portion

of its entire taxable capital taxable by the

State of Texas by multiplying same by en
allocation percentage which shall be the percentage
relationship which the gross receipts from

i1ts business done in Texas bear to the total gross
receipts of the corporation from its entire
business.

"(b) For the purpose of this Article, the
term 'gross recelpts from 1ts business done 1n
Texas' shall include:

"(1) 3ales of tangible personal property

when the property is delivered or shipped

to a purchaser within thls State, regardless of
the F.0.B. point or other conditions of

the sale, reduced by the deduction, if
applicable, allowable under Subsection (c¢)

of this Section (1); . . ." :

Artiole 12.02(1)(b){(1) now provides that receipts from
sales of tanglble personal property are included where delive
18 made to a purchaser within this state regardless of F.U.B.
polnt. The question here 1s whether delivery has been made of
petroleum products shipped F.0.B. loading point to purchasers
outside of Texas. It i& the opinion of this office that such
products shipped F.0.B. shipping point do not constitute delivery
to a purchaser within this state under Article 12.02(1)(v)(1),
as the provision clearly contemplates that the F,0,B. point
shall not control and that the point where the purchaser actually

ert

takes possession of the pro ehall be the place ol dellivery
Tor purposes of this BLAtute, L

It should be here noted that the reasoning of Oplnion No.
WW-1503, supra, no longer appllies to Article 12.02, since that
statute as amended clearly covers both lntrz and interstate
business to the extent therein provided. Sales of tangible
personal property delivered in Texas are considered dbusiness
done in Texas even though such sales are made in interstate
commerce, Therefore, it 1s the point of actual delivery rather
than the point of origin that controls the guestion of whether
the receipts from sales of tangible personal property are con-
sidered receipts from business done in Texas.
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SUMMARY

Petroleum products shipped to out of state purchasers

from points within this State wlth F.0.B. loading points
within Texas, do not constitute receipts from business

done in Texas under Article 12.02, Title 122A, Taxation.
General, V.C.8. because under the amended statute the
physical possesslion, which is the controlling factor, occurs
outside Texas. However, sales of such tangible pro:erty
delivered to Texas are considered business done in Texas
even though such sBgles are made in interstate commerce.
Therefore, the reaeoning or basis of Attorney General
Opinion No. WW-1503 (1962) is no longer valid or applicable
although the result therein reached is not changed.

Yours very truly,

CRAWFORD C. MARTIN
Attorney (General
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