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Austin, Texas 7871 V.T.C.8. article 5190.8, is violative of

either article I, section 52 or article XI,
section 3 of the Texas Constitution.
Dear Mr. Brown:

You have requested an opinion on the following questions: (1) Will the

_fssuance of revenue bonds by an industrial development corporation pursuant

to the provisions of the Development Corporation Act, article 5190.8,
V.T.C.S., of paying the cost of a project to be sold or leased to a private,
commercial, manufacturing or industrial enterprise or of making a loan to
such a commercial, manufacturing or industrial enterprise for the purpose of
providing temporary or permanent financing or refinancing of all or part of
the cost of a project constitute a violation of article IH, section 52 of the
Texas Constitution or any other constitutional or statutory requirement? (2)
Is the Attorney General's approval of the bonds of an industrial development
corporation created and acting pursuant to the provisions of the Act
required before such a corporation can fssue its revenue bonds?

We have considered the following provisions of the Constitution of
Texas:

ARTICLE HI, SEC. 52(a)

Except as otherwise provided by this section,
the Legislature shall have no power to authorize any
county, city, town or other political corporation or
subdivision of the State to lend its eredit or to grant
public money or thing of value in aid of, or to any
individual, association or corporation whatsoever, or
to become a stockholder in such oorporation,
association or company.
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ARTICLE XI, SEC. 3

No county, city, oc other municipal corporation shall here-
after become a subscriber to the eapital of any private corporation
or association, or make any appropriation or donation to the same,
or in anywise loan its credit; but this shall not be construed to in
any way affect any obligation heretofore undertaken pursuant to

1a wr
ARA TY @

It i3 well established that statutes are presumed to be constitutional and that they
will not be overturned unless a specific section of the constitution clearly demonstrates
their invalidity. Smith v. Davis, 426 S,W.24 827 (Tex. 1968); State v, Citg of Amt% 331
8.W.24 737, 747 (Tex. 1 ; 1exas National Guard Arm Board v. M w, 1 W.2d4
627 (Tex. 1939). Thus, the answer to your first question will depend on whether it clearly
appears that the issuance of revenue bonds for the purposes authorized by the Act violates
the constitution.

The Act authorizes the creation and establishment of industrial development
corporations as nonprofit corporations and authorizes such corporations to fssue revenue
bonds for stated purposes. Section 22 of the Act provides that:

Bonds issued under the provisions of this Act shall be deemed not to
constitute a debt of the state, or the unit, or any other political
corporation, subdivision, or agency of this state or a pledge of the
faith end credit of any of them, but such bonds shall be payable
solely from the funds herein provided therefor from revenues. All
such revenue bonds shall contain on the face thereof a statement to
the effect that neither the state, the unit, nor any political
corporation, subdivision, or agency of the state shall be obligated
to pay the same or the interest thereon and that neither the faith
and credit nor the taxing power of the state, the unit, or any other
political corporation, subdivision, or agency thereof is pledged to
the payment of the principal of or the interest on such bonds. The
corporation shall not be authorized to incur financial obligations
which cannot be paid from proceeds of the obligations or from
revenues realized from the lease or sale of a project or medical
research profect or refinance in whole or in part a projeat or a
medical research project. . . . but the corporation is not intended to
be and shail not be a political subdivision or a political corporation
within the meaning of the constitution and the laws of the state,
including without Hmitation Article I, Section 52 of the Texas
Constitution, and a unit shall never delegate to & corporation any
of such unit's attributes of sovereignty, including the power to tax,
the power of eminent domain, and the police power.
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Section 25(e) of the Act provides in part that:

The principal of and interest on any bonds issued by the corporation
shall be secured by a pledge of the revenues and receipts derived by
the corporation {rom the lease or sale of the project or medical
research project so financed or from the loan made by the
corporation with respect to the project or medical research project
so financed or refinanced and may be secured by a mortgage
covering all or part of such project or medical research project,
including any enlargements of and additions to such project or
medical research project thereafter made.

The Texas Supreme Court has held that bonds which are payable solely from
revenues do not create a "debt" within the meaning of the Constitution. City of Dayten v.
Allred, 68 8.W.2d172 (Tex. 1934); City of Houston v. Allred, 71 8.W.2d 251 I’l% Eﬁi.

Further, the Texas Supreme Court has freated the question of "debt" and "lending of
credit® as being identical in nature with respect to revenue bonds. Texas National Guard

Armory Board v. McCraw, 126 8.W.2d 627 (Tex. 1939); Texas Turnplke Authority v.
BRepperd, #10 8. W.2d 302 (Tex. 1955).

Thus, it is clearly established that "debt" and "lending of credit” do not occur when
bonds are issued which are payable solely from revenues.

We do not believe that "public money" is Invalved in the fssuance of revenue bonds
by an industrial development corporation under the Act. The money received from the
sale of such revenue bonds will come solely from private sources (private investment
bankers or underwriters), and the money used to pay the principal of and interest on sich
bonds will also come from a private source. The Act specifically provides that an .
industrial development corporation created pursuant to the Act is not a political
subdivision or & political corporation within the meaning of the constitution and laws of
the state. Accordingly, it would appear that there could be no "grant” or "donation” of
"public money” in any economic or constitutional sense.

As to the other constitutional restraint against corporate stockholding, it appears
that because a corporation areated under the Act will have no stock and no members,
there will be no viclation of constitutional prohibition against a politieal subdivision

becoming & stockholder in a corporation. See Southern Casualty Co. v. Mocgan, 12 8.W.2d
200 (Tex. Comm. App. 1929, jigmt. adopted).

Finally, we note that'similar statutes have been upheld by the courts of several
states. LeBlano v. Police Jury of Parish of Rapides, 188 80.2d 131 (La. Ct. App.), writ
refd urmm'murﬁ—mﬂ%. 7 Btate ex n_v. Industrial Development Authority of
Jasper County, 570 8.W.3d amnmnamwmmmn‘r"hm—mmﬁm
_;%E_Tﬂjo %o ashville, 332 8.W.2d 201 (Tenn. 1860). s«mm'mﬁmm uthorlty of

y o v. Nelson, 509 P.2d 705, 710 (Ariz. 1973} (en reen v, CIty t.
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Pleasant, 131 N.W.2d 5, 17 (lowa 1964); City of Pipestonie v. Ma 178 N.W.2d 594, 589
(MTnn. 1570); Uhls v. State ex rel. City of Cheyenne, 423 B.2d 74, 86 (Wyo. 1967).

Based upon the foregoing, it s our opinion that the issuance of such bonds would not
violate article IIi, section 52 or article XI, section 3 of the Texas Constitution.

As to your second question, wé' find that the Texas Constitution does not require

A ad . _

that ihe Attorney General approve bonds prior to their issuance or saie. See Love v.

Rockwall Inde nt School District, 238 8.W, 842, 644-45 (Tex. Comm™ App. 1922,
J&gmt. Md;. dIeIt!mgh such approval is often required by statute, see .y V.T.C.S.
art. 709, it s not necessary that a statute authorizing issuance of bo. require such
approval. Amstater v. An 273 8.W.2d 95, 103 (Tex. Civ. App. — El Paso 1954, writ
refd n.r.e.f; MeQuillan, H‘%ﬁpd Corporations § 43.46 (1970). As one treatise explains,
an lssuer is subject only to the requirements expressly prescribed by law. MecQuillan,
supra, at §43.47, It is, thus, our opinion that approval by the Attorney General is not
required before a corporation created under the Act can issue its revenue bonds.

SUMMARY

The issuance of revenue bonds by an industrial development
corporation for authorized purposes, pursuant to the Development
Corporation Act, article 5190.6, V.T.C.S., will not violate article
1, section 52 of the Texas Constitution ar any other constitutional
or statutory requirement. The Attorney General's approval of such
bonds is not required before issuance.

Very truly yours,

MARK WHITE
Attorney General of Texas

JOHN W. FPAINTER, JR.
First Assistant Attorney General

TED L. HARTLEY
Executive Assistant Attorney General

Prepared by Robert T. Lewls
Assistant Attorney General
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