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Dear Mr. Shuval:

You have informed us that House Bill No. 649, passed in the last
legislative session, contains language that raises questions regarding
the manner and means by which a temporary prosecutor is appointed in
certain situations where the elected prosecutor is unable to serve.
Section 3 of House Bill No. 649 amends article 3324, V.T.C.S., by
adding section 10A which provides in part:

(a) A prosecuting attorney pro tempore shall
be appointed by the body or person who has the
authority to appoint the prosecuting attorney in
the event of a vacancy.

Acts 1981, 67th Leg., ch. 709, §3, at 2651.

You ask what legal effect, if any, this statutory language has on
the prior appointments of a criminal district attorney pro tem who was
appointed on a continuing basis by the judges of that county in
accordance with article 2,07, Texas Code of Criminal Procedure. The
elected criminal district attorney is under suspension while appealing
his disbarment.

The appointment of a prosecutor pro tem was initially made in
1980, The same person was reappointed on August 24, 1981, by order
signed by the judges of all the county courts of law and district
courts for the county. Article 2.07 provides, in pertinent part:

{(a) Whenever an attorney for the state is
disqualified to act in any case or proceeding, is
absent from the county or district, or 1is
otherwise unable to perform the duties of his
office, or in any instance where there is no
attorney for the state, the judge of the court in
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which he represents the state may appoint any
competent attorney to perform the duties of the
office during the absence or disqualification of
the attorney for the state.

Specifically, you inguire:

(1) Whether the governor may or should
appoint a prosecutor pro tempore on the effective
date of House Bill No. 649

(2) Whether the judicial appointments of the
prosecutor pro tem are cancelled when House Bill
No. 649 becomes effective;

(3) Whether the judicial appointments of the
prosecutor pro tem are cancelled when the governor
appoints another prosecuter pro tempore;

(4) Whether the judicial appointments of the
prosecutor pro tem are cancelled when the removal
action against the current elected district
attorney is completed?

Article IV, section 12 of the Texas Constitution and article 328,
V.T.C.S,, grant the governor power to appoint a district attorney when
a vacancy occurs. Thus, you wish to know whether House Bill No. 649
authorized the governor to appoint another prosecutor pro tempore to
replace the 1ndividual serving on September 1, 1981, the effective
date of the act.

Section 10 of article 332d, V.T.C.S., provides for the suspension
of a prosecuting attorney upon disbarment by a trial court and in
subsection (m) states that "[u]pon disqualification or suspension of a
prosecuting attorney, the duties of his office shall be performed by a
prosecuting attorney pro tempore as provided by this Act." Aects 1981,
67th Leg., ch. 709, §2, at 2651. The suspension of the elected
prosecutor does not create a vacancy in his office; it prevents him
from performing its duties pending final resolution of the disbarment
action.

Prior to September 1, 1981, section 10(m) of article 332d,
V.T.C.S., stated that "[u]lpon disqualification of a prosecuting
attorney, the duties of his office shall be performed by a prosecuting
attorney pro tem as otherwise provided by law." Acts 1977, 65th Leg.,
ch. 345 at 917. (Emphasis added). In our opinion, this provision
referred to article 2.07 of the Code of Criminal Procedure., Thus, the
judge's appointment of a prosecutor pro tem was made pursuant to
section 10(m) of article 332d, as well as article 2.07.

The amendment to article 332d, V.T.C.S., which became effective
on September 1, 1981 provides that the governor shall appoint a
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prosecutor pro tempore when the regular prosecutor has been
disqualified or suspended. Secs. 10(m), 10A(a); see also Tex. Const.
art, IV, §12; V.T.C.S5. art. 328. The governor's power of appointment
under article 332d comes into effect only upon the occurrence of a
specific event -- the disqualification or suspension of the regular
prosecutor. In the present case, the significant event occurred prior
to the time the governor had the power to appoint a prosecutor pro
tempore. Thus, his appointment power could not have been brought into
existence at that time. We do not believe that the governor acquired
the power to replace the judicially appointed prosecutor pro tem on
September 1, 1981, A statute is held to operate prospectively only,
unless it clearly states a legislative iIntent to operate
retrospectively. 8See Freeman v. Terrell, 284 S.W. 946 (Tex. 1926).
Thus, the enactment of House Bill No. 649 does not terminate judieial
appointments of a prosecutor pro tem made before the effective date of
the statute,

You specifically inquire when the judicial appointments of the
prosecutor pro tem terminate. In our opinion, they will terminate
when the suspension of the criminal district attormey is lifted, or
when the disbarment becomes final and the governor exercises his right
to fill the vacancy.

A prosecuting attorney i1s suspended when he is disbarred, whether
following trial or upon agreement, and a prosecutor pro tempore may
then be appointed. V.T.C.S. art. 332d, §10(d),{(m). See Green v.
County Attorney of Anderson County, 592 S.W.2d 69 (Tex. Civ. App. -
Tyler 1979, no writ). The prosecuting attorney is removed from office
upon final adjudication or conviction for any cause of action which
was the basis of his suspension. V.T.C.S. art. 332d, §10(e). A
"final conviction" is a judgment of conviction from which defendant
has exhausted his right to appeal. Adams v. State, 125 S.W.2d 583
(Tex. Crim. App. 1939); Allen v. Texas Department of Public Safety,
411 S.W.2d 644 (Tex. Civ. App. - Texarkana 1966, no writ). In our
opinion, "final adjudication" of a disbarment action also occurs when
the defendant has exhausted his right to appeal. Any other
congtruction would render meaningless the provision for suspension of
a prosecutor following disbarment rather than outright removal. But
cf. Oliphint v, Christy, 299 S.W.2d 933 (Tex. 1957) ("final
adjudication" in article 7.14, section 23 of the Election Code means
determination by judge on competent evidence)., Although the court in
Phagan v. State, 510 S.W.2d 655 (Tex. Civ. App. - Fort Worth 1974,
writ ref'd n.r.e.), held that a district attorney vacated his office
upon the trial court's judgment of disbarment, that determination
predated the enactment of article 332d. Acts 1977, 65th Leg., ch,
345, at 917. Procedures governing removal proceedings are established
by statute. See Sullivan v. Berliner, 568 S.W.2d 844 (Tex. 1978).
Thus, under article 332d, V.T.C.S., the prosecutor's office is vacated
by disbarment only upon final adjudication of disbarment.

If the highest court to which the disbarment is appealed
overturns it, the district attorney's suspension from office is
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lifted. V.T.C.S. art. 332d, §10(m), Acts 1981, 67th Lleg., ch. 709,
§2, at 2651. If the court upholds the disbarment, he is removed from
office. The governor is then entitled to appeint a replacement for
the elected district attorney, to fill the vacancy created by his
removal. Tex, Const. art, IV, §12; V.T.C.S. art. 328. The governor's
appointment will continue only until the first general election
thereafter. Tex. Const. art. IV, §12, If the governor does not
exercise his power to appoint a successor immediately upon the
district attorney's removal, the judges of the district court retain
authority under article 2.07 of the Code of Criminal Procedure to
appoint a prosecutor pro tem "in any instance where there is no
attorney for the state." Under the facts presented, the prosecutor
pro tem appointed by the judges may serve until the governor exercises
his right to fill a vacancy created upon a final adjudication of
disbarment.

SUMMARY

The appointment of a prosecutor pro tem
pursuant to article 2,07 of the Code of Criminal
Procedure did not terminate as of September 1,
1981, the effective date of amendments to article
332d, V.T.C.S5., by House Bill No. 649 of the
Sixty-seventh Legislature. This appointment will
terminate when the suspension agalnst the district
attorney 1s lifted, or in case the district
attorney is permanently removed from office, when
the governor exercises his right to fill the
vacancy thereby created,
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