It™M MATTOX
torney General

. preme Court Bullding
C 0. Box 12548

\ustin, TX, 78711- 2548
3124752501

. lex 910/874-1387

" mcopier 512/475-0208

i 4 Jackson, Suite 700
[ Nas, TX. 75202-4508
214/742-8044

« 24 Alberta Ave., Sulte 180

Et Paso, TX. 769052793
315/533-3484

1001 Texas, Sulte 700
Hagston, TX. 77002-3111
T 3223-5886

g Broadway, Suite 312
dbock, TX. 70401-3479
- AT47-5238

09 N. Tenth, Suite B
cAllen, TX. 78501-1685
51218824547

10 Main Plaza, Suite 400
San Antonlo, TX. 782052797

51212254101

An Equal Opportunity/

aftirrnative Action Employer

The Attorney General of Texas

Decenber 21, 1984
]

Honorable Mike Driscoll

Harris County Attornuy

1001 Preston, Suite (l4 Re: Maximum bond which a county

Houston, Texas 77002 may require of subdividere for
the construction and/or main-
tenance of roads

Opinion No. JM-262

Dear Mr. Driscoll:

_ You have requested an opinion from this office on the following
question:

What is the maximum amount of bond that . . .
[Barris] County may require of subdividers for the
proper construction and/or maintenance of roads?

In the brief prepared by your office, you inform us that your inquiry
arises from an apparent conflict among four statutes -- articles
6626a, 6626a.1, 670!-1, V.T.C.S., and the Rarris County Road Law, a
Special Law of the Thirty-third Legislature. Acts 1913, 33rd Lleg.,
Local & Special Laws, ch. 17, at 64,

Articles 6626a and 6626a.1, two of the statutes forming the basis
of your inquiry, were repealed in whole by the legislature during the
special session of 1984. Acts 1984, 68th Leg., 2nd C.S., ch. 8,
§2(b), at 145. The language of these articles, however, was reenacted
as sections 2,401 and 2.402 of the revised County Road and Bridge Act
(article 6702-1). Acts 1984, supra, at 73-78. Comnsequently, the
conflict between articles 6626a, 6626a.l, and the former version of
section 2.401 of th: original County Road and Bridge Act is no longer
a matter of concern. The issue that does remain for our consideration
is whether revised article 6702-1 or the Harris County Road Law
controls in this instance.

The Harris County Road Law was enacted by the Thirty-third
Legislature pursuani. to its authority granted by article VIII, section
9 of the Texas Comstitution to pass local laws for the maintenance of
public roads and higzhways. Special laws enacted under this constitu-
tional provision supersede conflicting general lawe, at least with
respect to the county designated by the special law. Hill County v.
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Bryant & Huffman, 16 S.W.2d 513 (Tex. 1929). Section 33 of the Harris
County Road Law acknowledges this rule:

The provisions of this Act are, and shall be,
held and c¢onstrued to be cumulative of all General
Laws of this State, on the subjects treated of in
this Act, when not In conflict cherewith, but in
case of such conflict this Act shall control as to
Harris County.

In our opinion, however, where there is no conflict between a general
and a special law, or where the special law is silent on a subject
treated explicitly by the general laws, the general law should not be
displaced. -

Furthermore, special laws enacted under article VIII, section 9
of the Texas Constitution grant the commissioners court not only
control over the masintenance c¢f existing public roads, but alsc ovaer
the laying out and constructicm of new public roads by the county as
well, Dallas County v. Plowman, 91 S.W. 221, 222 (Tex. 1906). Public
roads are those roads established by the authority of the
commissioners court, by prescription, or by dedication and acceptance
by the county. Attorney Gemeral Opinion JM-200 (1984) and cases cited
therein. These principles, too, are incorporated into relevant parts
of the Harris County Road Law:

Sec. 1. That, subject to the provisions of
this Act, the Commissioners Court of Harris County
shall have control of all roads, bridges, drains,
ditches, culverts and all works and constructions
incident to ites roads, bridges, and drainage, that
have been heretoforc laid out or constructed, or
that may hereafter e laid out or constructed by
Harris County, or under its direction,

Sec. 2. Subject to the provisions of this Act,
the Commissioners (curt of Harris County shall
have the power and right to adopt such rules and
regulations for: (1) the proper construction and
maintenance of its rcads, bridges and drainage as
it may see proper. . . .

Sec. 3. Whenever any rules, regulations or
courgse of procedurz in connection with the
construction or maintenance of the roads, bridges,
and drains of Harris County may have been adopted,
they shall thereupon be reduced to writing. . . .
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Sec. 16. The Commissioners Court shall have
control of all matters in connection with the
construction and mnaintenance of county roads,
bridges and drainage, except such as it may from
time to time, by resolution, delegate to the
precinct road supervisor, and then under such
rules and regulations as it may prescribe, and
subject to their riecall at its pleasure.

Sec. 31=-C. In acquiring rights-of-way for
toads in Harris County, the Commissioners Court
shall determine the width of the right-of-way
required, and estabhlish the lines and alignment of
the road. All of the field notes of roads so
established and determined shall be filed with the
Commissioners Court and be recorded on the Road
Log of Harris County, and no expenditures shall be
made by the Commissioners Court upon any road not
carried on the Roid Log. The Commissiomers Court
may adopt a systen: for carrying roads on the Road
Log with the required width of the right-of-way to
be establighed by the Court, Provided, however,
no road shall be carried on the Road Log or
maintained by the county on a right-of-way less
than twenty (20) feet nor more than 600 feet in
wvidth unless the right-of-way was 1laid out or
established on or after January 1, 1963. No
subdivision or pl.at of lands 4in Harris County
outside of incorporated cities shall be filed for
record by the County Clerk of Harris County,
Texas, until such plat or subdivision bears the
signature of the County Engineer to the effect
that the roads, ats indicated on the plat, have met
the requirements of the system adopted by the
Commissioners Court pursuant to this Section as to
the width of the right-of-way and have & base and
surface of at least twenty (20) feet in width with
the base and surface meeting the wminimum
requirements prescribed by the Commissionerg Court
by order duly enterad in the minutes of said
court, and that all requirements of Harris County
and the Harris County Flood Control District as to
drainage have been complied with.

The Harris County Road Law does not require real estate sub-

dividers to post a bond for either the comstruction or maintenance of
roads in subdivisions in Hairis County, Section 9 of the law formerly
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allowed the commissioners court of Harris County to require a bond of
contractors for the construction of roads for the county; this
provision, however, was repealed in 1979. Acts 1979, 66th Leg., ch.
422, at 915. In any sevent, section 9 was and remaine spplicable only
to roads built with county furds ~-~ it does not affect the construc-
tion and maintenance of roads in subdivisions in Harris County that
are not built with county fuads. Moreover, we are unaware of any
rules or regulations adopted hy the county commissioners requiring
bonds from developers of subdivisions for such matters. Accordingly,
ve must resort to the general laws of the atate to answer your
question.

Article 6702-1, the County Road and Bridge Act,.was revised and
reenacted during the special legislative session of 1984. Acts 1984,
supra, at 44, Sections 2.401(d}(7) and 2.402(d)(7) of the revised act
authorize the commissioners ccurt to require bonds for the comstruc-
tion of roads in subdivisions., The commissioners court may require
the owner(s) of the land to be divided or subdivided to post a bond
"for the proper construction of the roads and streets affected,”
conditioned upon the construction of such roade in accordance with
specifications established by the commissioners court. 1d. at 75, 78
(to be codified as V.T.C.S5. art. 6702-1, §§2.401(d)(7) and
2.402(d)(7), respectively). The bond under either section "shall be
in an amount as may be determined by the commissioners court not to
exceed the estimated cost of comstructing . . . [the] roads or
streets.” 1Id.

Section 2.401 applies to all counties in this state except those
that elect to operate under scction 2,402, Section 2,402 applies to
counties of more than 2.2 miliion inhabitants which elect to operate
under this section and to couities contiguous with a county of more
than 2.2 million population that alsc elect to operate under this
provision. We are unaware of whether the Harris County Cosmissioners
Court has elected to operate under section 2.402; the maximum bond
acceptable under the County Road and Bridge Act, however, remainsg the
same. Therefore, in answer tc your question we conclude that Harris
County may require subdividers to submit a bond for the proper
construction of roads in subdivisions in Harris County in an amount
not to exceed the estimated c>st of construction for such roads and
streets, We shall now address the final issue raised by your inquiry.

In the brief prepared by your orfice, you argue that the
commigsioners court may also require subdividers to post a maintenance
bond as a condition of plat approval or as a prerequisite to recording
on the county road log. You ‘ontend that section 31-C of the Harris
County Road Law (quoted above), when read in conjunction with the
language of revised sections 2,401 and 2.402 of the County Road and
Bridge Act, implicitly author::es the county to require maintenance
bonds 1in addition toe construction bonda., Alternatively, you argue
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that since acceptance of roads on the road log is equivalent to
acceptance of such roade for maintenance by the county, a maintenance
bond is a reasonsble conditior for such acceptance. We disagree with
both contentions.

First, we note that tte County Road and Bridge Act makes no
provision for the acceptance »f bonds ensuring proper maintenance of
roads in subdivisions. And, in our opinion, such a bond cannot be
implied from the language ol the act; had the legislature intended
maintenance bonds to be required of subdividers, it would have
expressly required such bondas, Second, we believe that maintenance
bonds contravene the policy underlying county maintenance of roads.
By requiring subdividers to post bonds for the proper maintenance of
roads, the county would effectively make these subdividers under~
writers of work for which the county is ultimately respomsible. The
county may not, in our opinlon, employ this device to assure proper
maintenance; there are, however, alternatives that Harris County may
lawfully utilize. See, e.5;.., V.T.C.S. arts. 6702-1, §3.102(e)(2)
(bond required of low bidders on improvement contracts); 68124
(contracts for improvements of highways in counties with over two
million inhabitants). Finally, we do not agree that maintenance bonds
may be exacted as prerequisites to recording on the road log or as a
prerequisite to plat approval. In your brief you contend that
recording on the road log is equivalent to acceptance for county
maintenance. The mere filing of a subdivision plat, however, is
insufficient to constitute acceptance of a road for county
maintenance. Attorney General Opinion JM-200 (1984). Similarly, we
believe that mere recordation on the road log is ipsufficient to
justify a maintenance bound, jarticularly since the county has at this
stage undertaken no obligaticr to maintain the roads in question.

tUMMARY

The Harris Comty Commissioners Court may
require a bond from subdividers for the proper
construction of roads i1in subdivisions in that
county in an amount not to exceed the estimated
cost of constructing such roads. The county may
not require subdividers to post maintenance bond
for such roads.

Very] truly yourg,

-

AAn—,

JIM MATTOX
Attorney Ceneral of Texas
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First Assistant Attorney General
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Chairman, Opinion Committee

Prepared by Rick Gilpin
Assistant Attorney General

APPROVED:
OPINION COMMITTEE

Rick Gilpin, Chairman
Colin Carl

Susan Garrison

Tony Guillory

Jim Moellinger
Jennifer Riggs

Nancy Sutton

p. 1170



