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Dear Mr. Smith:
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Opinion No. JM~265

Re: Whether charging excessive
fees for copies of public docu-
ments counstitutes a eriminal
offense under the Open Records
Act

You inform us that an individual has requested records from a
school dietrict under the Open Records Act, article 6252-17a, V.T.C.S.
The superintendent charges fees for photocopies in excess of those
published in Documert No. 770460 by the State Board of Control, now
knoun as the State Purchasing and General Services Commission. You
ask whether charging excessive fees for photocopies of documents is an
offense within section 10(b) of the Open Records Act.

Section 10 of the Open Records Act provides as follows:

(a) Information deemed confidential under the
terms of this Act shall not be distributed.

(b) A custodisn of public records, or his
agent, - commits an offense if, with criminal
negligence, he or his agent fails or refuses to
give access to, or to permit or provide copying

of, public records to any person upon request as
provided in this Act, ‘ '

(¢) It 1s an affirmative defense to prosecu-
tion under Subsection (b) of this section that the
custodian of public records reascnably believed
that the public records sought were not required
to be made available to the public and that he:

(1) acted {in reasonable reliance upon a
court order or a written interpretation of this
Act cmtained in an opinion of a court of

record or of the attormey general iessued under
Section 7 of thie Acc;
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(2) requested a decision from the attorney
general 1in accordance with Section 7 of this
Act, and that such decision {s pending; or

(3) within three working days of the
teceipt of a decision by the sttorney general
that the informstion i{s public, filed s cause
of action seeking relief from compliance with
such decision of the attorney general, aund that
such cause is pending.

(d) 1t s an afiirmative defense to prosecu-
tion under Subsection (b) of this section that the .
defendant is the aget of a custodian of public
records snd that the agent reasonably relied on
the written instruct:ion of the custodian of public
records not to disclose the public records
requested,

(e) Any person whe violates Section 10(a) ox
10(b) of this Act shall be deemed guilty of a
misdemeanor and upon conviction shall be punished
by confinement im the county jail not to exceed
six (6) months or fined {in an amount not o exceed
$1,000, or by both such fine snd confinement, A
violation under this section constitutes official
alsconduct,

_ Section 9 of the Open Records Act governs charges for coples of
public records. . Section 9(a) provides as follows:

Sec, 9. (a) The cost to any person requesting
noncertified photographic rteproductions of public
records comprised of pages up to legal size shall

a0t be excessive., 'The State Board of Control
shall from tizme to time determine the actusl cost
of standard size reproductions and shall periodi-
cally publish thes: cost figures for use by
agencies 1in deternining charges to be made
pursuant to this Act,

In our opinion, the offense defined in section 10(b) does not
include the refusal to provide copies in accordance with the section 9
cost provision., Section 9 ia composed of diverse provisions. Sub-
sectione (d) and (f) incorpors:ec other provisione of law setting costs
to be charged by district, county, and municipal court clerks. Sub~
section (b) provides for <consultation between the Purchasing
Commiseion and the custodian of the records to determine charges for
records in & form "other thur up to standsard sized pages.” Only
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section 9(a), on the cost pof noncertified photographic copies,
admonishes that the cost "shall not be excessive." It is difficult to
beclieve that the legislature intended such costs to be reviewed in a
criminal proceeding, when wmore costly wmodes of duplication are
governed by consultation betwe:n the custodian and sn administrative
agency.,

The legislature has expressly allowed custodians to contest
attorney general decisions in a civil suit. V.T.C.S. art. 6252-17a,
§10(c)(3). No comparable provision allows a custodian to ascertain
vhat he wmay charge for duplicating a set of standard size records.
The act 1itself does not define "sctual" or "excessive™ costs.
Document No. 770460 of the Purchasing Commission is an "interpretation
of cost determination” and do¢s not purport to be an administrative
rule. The legislature may precvide a criminal sanction for violatiom
of rules adopted by an agency pursuant to statutory asuthority, but
Document No. 770460 does not provide such a basis for criminal
prosecution. Tuttle v. Wood, 15 S.W.2d 1061 (Tex. Civ. App. - San
Antonio 1930, writ ref'd)., We cannot reasonably assume that the
legislature intended criminal enforcement of such an indefinite
provision. Cf. Colautti v. Franklin, 439 U.S. 379 (1979) (criminal
statute sust give sufficient nctice of prohibited conduct).

The language of sections 9 and 10 appears to be directed at
withholding information in public records and does not suggest a
legislative intent to penalize the charging of excessive fees for
photocopies. The legislative history of section 10(b) supports this
conclusion. Subsection 10(b) 4in its present form and subsections
10(¢) through 10(e) were added to the Open Records Act by House Bill
No. 1969 of the Sixty-sixth lLegislature. Compare Acts 1979, 66th
Leg., ch, 414 (amendment) with Acts 1973, 63rd Leg., ch. 424 (original
enactment). House Bill No. 1969 as introduced proposed adding a
subsection (b) to section 8, as follows:

Section 8(a) [wandamus renedy for refusal to
request an Attorney Ceneral's decision or refusal
to supply public information].

{(b). Upon issuan:e of a final written opinion
by the Attorney General declaring certain informa-
tion to be a public rvecord, refussl by a govern-
mental body to make such information public shall

be deemed a misdemeannr [penalty provisfion]. . . .
(Emphasis added).

A committee substitute to House Bill No. 1969 proposed the enacted
vereion of the bill. Three bill analyses to Committee Substitute
House Bill No. 1969 describec< the offense provision in virtuslly
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identical terms. The Bill Analysis prepared for the House Committee
on State Affaire provides as fcllows:

PURPOSE:

This bill would provide for an offense to be
charged against the custodian of public records,
or his agent, for failure to make available
informstion that has been designated as public
records. It would slso pravide for affirmative
defeuses for such a charge.

SECTION BY SECTION ANALYSIS:

Section l: Provides that confidential
information shall not: be distributed.

Provides that an offense 183 coomitted by the
custodian of public rrecords or his agent if one of
them fails to make ivailable informatioan that 1a
public record to som: one who has the authority to
request it., (Emphasls added). )

See also Bill Analysis on C.S. House Bill No. 1969 and House Bill No.
1969; Senate Bill Analysis on d>use Bill No. 1969.

The original version of !louse Bill No. 1969 was directed solely
at enforcing the asttormey gereral's decisions that information is
public. The enacted bill broadened the offense to cover "public
records,” not merely records ceclared public by the attorney genersl.
It is an offense to fail or refuse

to give access to, or to permit or provide copying
of, public records t> any person upon request as
provided in this Act,

V.T.C.S. art. 6252-17a, $10(b). Legislative history, as seen in the
introduced version of House Bill No, 1969 and the analyses of the
enacted version, reveal the l:zislative intent to punish the wrongful
failure to release public [nformation. The refusal to "provide
copying of" public records should be interpreted as a method of with-
holding the information contaired in those records. See V.T.C.S. art.
6252-17a, $2(2). A defendant could withhold complete public {nforma=-
tion by permitting access but refusing copies of voluminous public
records. Some information is, moreover, subject to inspection only in
the form of copies. See, e.g., Open Recorde Decision Nos. 353 (1983),
87 (1975) (extrscts of informstion from records). Thus, charging

exceasive fees constitutes strong evidence of a violation of section
10(b). '
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We conclude that the charging of excessive costs for photocopies
of documents is not in and of 1itself an offense within section 10(b)
of the Open Records Act. A racuestor will have to find other means to
dispute prices charged for photocopies under the Open Records Act.
See generally Industrial Fourdation of the South v. Texas Industrial
Accident Board, 540 S.W.2d 66li, 687 (Tex., 1976); Hendricks v. Board of
Trustees of Spring Branch Independent School District, 525 S$.W.2d 930
(Tex. Civ. App. - Houston [let Dist,] 1975, wric ref'd n.r.e.) (cost
issues raised in mandamus suit},

SUMMARY

Section 10(b) of article 6252-17a, V.T.C.S.,
the Open Records Act, does mnot 4include as a
criminal offense & violation of section 9(a),

which relates to the charges for photocopies of
public records.

Veryjtruly your,

-

AAAA,

JIM MATTOX
Attorney General of Texas

TOM GREEN
First Assistant Attorney Gene:al

DAVID R. RICHARDS
Executive Assistant Attorney (ieneral

RICK GILPIN
Chairman, Opinion Committee

Prepared by Susan l.. Garrison
Assistant Attorney General
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