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Payment of attorney fees
for indigents in contempt pro-
ceedings arising out of non-
payment of child support

Dear Mr. Wade:

You question the continuing validity of Attorney General Opinion
MW-242 (1980) in light of the Fifth Circuit's recent decision in
Ridgway v. Baker, 720 F.2d 1409 (5th Cir. 1983). 1In Attorney Gemeral
Opinion MW-242 th:s office was called upon to construe article 26.05
of the Code of Crilminal Procedure in which provision is made for the
compensation of attormeys who are appointed to represent indigents in
certain criminal proceedings. Attorney General Opinion MW-242
indicated that article 26.05 does not authorize the payment of fees to
court-appointed at:torneys when their indigent clients have not been
accused of a criminal offense or where writs of habeas corpus have not
been filed. You suggest that recent developments in constitutional
case law, which requires the appointment of an attorney in certain
civil contempt yproceedings, require reconsideration of Attorney
General Opinion MW-242., We disagree.

It is now we ] established that in all felonles and at least in
all misdemeanors which are punishable by confinement in jail, an
accused has the right to the effective assistance of counsel. See
Gideon v. Wainwrizht, 372 U.S. 335 (1963); Attorney General Opinion
C-654 (1966). This right to have the state provide counsel extends to
every case in which the litigant may be deprived of his personal
liberty if he loses; the right does not depend merely upon labels of
"civil" or "ecrimipal." Lassiter v. Department of Social Services, 452
U.s. 18, 25 (1981); In re Gault, 387 U.S. 1, 41 (1967); Ridgway v.
1413 (5th Cir. 1983); see also Attorney General
Opinion IM-176 (19B4). The Fifth Circuit in Ridggaz applied this rule
to an accuged father who was denied counsel and condemned to

imprisoument for civil contempt in a nonsupport proceeding despite an
uncontroverted assertion of indigency. See 720 F.2d at 1413,

We considered the nature of "civil" contempt proceedings at
length 4in Attormney General Opinion JM-176 and concluded that
"[wlhether classified as civil or criminal, contempt proceedings
invariably invoke certain aspects of the criminal process.” The Texas

p. 1844



Honorable Henry Wade -~ Page 2 (JIM-403)

Supreme Court has declared that "a contempt proceeding is unlike a
civil suit, has some of tne incidents of a trial for crime, and is
quasi-criminal in nature." Ex parte Cardwell, 416 S.W.2d 382, 384
(Tex. 1967) (citing Ex parte Davis, 344 S.W.2d 153 (Tex. 1961)).
Consequently, proceedings in contempt cases should conform as nearly
as possible to those in c¢:iminal cases. Ex parte Byram, 662 S.W.2d
147 (Tex. App. - Fort Worth 1983, no writ): Deramus v. Thornton, 333
S.W.2d 824, 829, (Tex. 1960); Ex parte Stanford, 557 S.W.2d 346, 348
(Tex. Civ. App. - Houston [lst Dist.] 1977, no writ); see also Ex
arte Wilaon, 559 S.W.2d 693, 701, (Tex. Civ. App. - Austin 1977, no
writ). Thus, state law as well as federal law recognizes that the
mere labels of "civil” or "ecriminal" should not control due process
considerations,

Section {a) of article 26.04 of the Code of Criminal Procedure
provides:

Whenever the ccurt determines at an arraignment
or at any time prior to arraignment that an
accused charged with a felony or a misdemeanor
punishable by im>risonment is too poor to employ
counsel, the court shall appoint one or more
practicing attorreys to defend him. In making the
determination, tte court shall require the accused
to file an affidavit, and may call witnesses and
hear any relevaut testimony or other evidence.
(Emphasis added).

Article 26.05 of the Code of Criminal Procedure provides épecific
authority for payment of counsel appointed to represent indigent

persons in certain circumstznces. Article 26.05, section 1, provides
that,

A counsel appointed to defend a person accused
of a felony or a misdemeanor punishable by
imprisceoment, or to represent an indigent in a
habeas corpus hocaring, shall be paid from the
general fund <¢f the county in which the
prosecution was instituted or Thabeas corpus
hearing  Ttheld, according to the following
schedule. . . . (Emphasis added).

See slso art. 26.055.

In Attorney General Opinion MW-242, this office decided that when
an indigent person has not: been accused of a felony or misdemeanor
punishable by imprisonment or that when no writ of habeas corpus has
been filed, article 26.05 of the Code of Criminal Procedure does not
apply. Accordingly, the opinion concluded that an indigent persom's
court—appointed attorney for a civil contempt proceeding may not be
paid from the gemeral fund of a county under the authority of article
26.05. The rationale for the opinion was that article 26.05 applies
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only to appointments made, pursuant to article 26.04(a), in criminal
cases, See also Attorney 3eneral Opinion M-48 (1967).

The authority for appointment of counsel for indigent persons in
civil proceedings is found in articles 1917 and 1958, V.T.C.S.
However, nc c¢ivil statutes provide authority for the payment of
attorneys appointed pursuant to articles 1917 and 1958, Moreover,
these statutes are not mnsndatory. See Sandoval v, Rattikin, 395
S.W.2d 889, 894 (Tex. Cir. App. = Corpus Christi 1965, writ ref'd
n.r.e.), cert. denmied, 38! U.S. 901 (1966); see also Tex. Fam. Code
§11.18 (which allows discretionary awards of attorney fees in suits
affecting the parent-child relationship; such fees may be taxed as
costs); Drexel y. McCutcheom, 604 S.W.2d 430 (Tex. Civ., App. - Waco
1980, no writ). In contrast, article 26.04 of the Code of Criminal
Procedure is mandatory.

The stated purpose of article 26.05 of the code is to provide for
the payment of court-ajpointed attorneys representing indigents
charged with "crimes," including misdemeanors which are punishable by
imprisonment, and representing indigents in habeas corpus hearings.
In lapnguage like that usetd in article 26.05, article 26.04 expressly
requires the appointment of counsel to represent Indigent accuseds
"charged with a felony or a misdemeanor punishable by imprisonment."
Thus, on its face, article 26.05 provides only for the compensation of
attorneys appointed pursuant to article 26.04 or to represent
indigents in habeas corpus proceedings. '

The primary rule governing the interpretation of the provisions
of statutes 1is to give e:ifect to the intention of the legislature.
City of Sherman v, Publi: Utility Commission, 643 S$.W.2d 681, 684
(Tex. 1983). To determire the intent and purpose of a particular
provision, it is proper to conslder the history of the subject matter
involved, the problem to be remedied, and the ultimate purposes to be
accomplighed. Id.

A brief look at the history of amendments to article 26.04
reveals the legislative intent that article 26.04 was arguably
designed to comply with ocourt decisions ruling that the Sixth and
Fourteenth Amendments to the Constitution require the appointment of
counsel in certain cases. For example, prior to the Supreme Court's
decision in Gideom v. Wainwright, supra, decided in 1963, the pre-
decessor act to article 21n.04 applied only to felonies. See Acts

l. It should be noted that, in light of Ridgway v. Baker, 720
F.2d 1409 (5th Cir. 1983), if this provision were used to tax attorney
fees as costs in suits ip which an indigent parent 1is constitutionally
entitled to a court-appoiated attorney, it may be uncomstitutional,

even though the provision is discretionary. See Attorney General
Opinion C-654 (1966).
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1959, 56th Leg., ch. 484, lil, at 1061. 1In 1965, the legislature added
"or misdemeanor punishable by imprisorment,” see Acts 1965, 59th Leg.,
vol. 2, ch. 722, at 317, 4!5, in order to comply with the Gideon case.
See Interpretive Commentary to Code Crim. Proc. art. 26.04. Article
26.05 has been amended in ways that echo the amendments of article
26.04, see Acts 1965, 59th Leg., vol. 2, ch. 722, at 317, 425, te
provide for the payment of counsel in felony cases and in misdemeanor
cases involving a loss of liiberty. Because almost all "crimes" fall
within the category of either a felony or a misdemeanor, both articles
26.04 and 26.05 may have heen intended to encompass all "erimes" for

£« U5 4allil el 1L LRSI ELILLS LI iLIEeS

which constitutional law required the appointment of an attormey.

. As Indicated, the cou:t:s have now broadened the category of cases
in which counsel must be appointed, dispensing with the traditiomal
labels of "eivil" or "crininal" and looking to whether the nature of
the proceeding 1s like a criminal case and to whether a potential loss
of liberty is involved if :-he defendant loses the case. Nevertheless,
the present language of article 26.05 does not provide for the
compensation of attorneys appointed to represent indigents in cases of
a "quasi-criminal nature" where the law, including constitutional law,
requires that the state provide an indigent with the effective
assistance of counsel. A primary tenet of statutory construction is
that the enumeration of a particular matter implies the exclusion of
all others. Consequently, if the legislature had intended to include
provision for the compens:i:ion of attorneys in instances other than
those enumerated in article 26.05, it would have done so.

You ask omly about cur decision in Attorney Generzl Opinion
MW~242. That opinion was based on a statutory interpretation of
article 26,05. You do not ask, nor do we address, whether any
constitutional provisions require the compensation of an attormney
appointed to represent an Indigent. See generally Amnmot., 21 A.L.R.3d
819 (1968) (right of cour:-appointed attorney to public compensation
in absence of statute or court rule). Attorney General Opinion MW-242
(1980) 1is expressly affirmed.

SUMMARY

An attormey vho 1s appointed to represent an
indigent person in contempt proceedings arising
out of nonpayment of child support may not be
compensated under article 26.05 of the Code of
Criminal Procedure.

VeryjJtruly yours
JIM MATTOX
Attorney General of Texas
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JACK HIGHTOWER
First Assistant Attorney General
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