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Dear Senator Truaa:

You ask whetier a member of a state agency board must resign that
position to run for a county office. Your question concerns a member
of the Texas Board of Human Resources, which 1is responsible for
governing the Teias Department of Human Resources. Hum. Res. Code
§§21.001; 21.003.

Article XVI, section 65 of the Texas Constitution provides that
certain local ofificers will resign their office if they become
candidates for another office under the following circumstances:

if any of the officers named herein shall announce
their candidacy, or shall in fact become a candi-
date, i1 any General, Special or Primary Electionm,
for any office of profit or trust under the laws
of this State or the United States other than the
office then held, at any time when the unexpired
term of the office then held shall exceed one (1)
year, stuch announcement or such candidacy shall
constitue an automatic resignation of the office
then held, and the vacancy thereby created shall
be filled pursuant to law in the same manner as
other vacancies for such office are filled.

This provision applies only to the judges, county officers and other
local officers emmerated in article XVI, section 65 of the Texas
Constitution. Se: Clements v. Fashing, 457 U.S. 957 (1982); Attorney

General Opinion Mii--513 (1982). It is not applicable to members of the
Board of Human Resources.

Members of the board are subject to the following provision:
(a) An officer or employee of the department

may not use his official authority or influence or
permit ihe use of the programs administered by the
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department for tle purposes of interfering with or
affecting the results of an election or for any
political purpose,

{b) An officer or employee of the department
is subject to all applicable federal restrictions
on political activities. However, an officer or
employee retains the right to vote as he or she
pleases and may express his or her opinion as a
citizen on all pclitical subjects.

(¢) An officer or employee of the department
who violates a provision of this section 1is
subject to dis:harge or suspension or other
disciplinary measures authorized by the depart-
ment's rules.

Hum. Res. Code §21.009, Section 21.009(a) prohibits an officer of the
department from using official authority or influence to affect the
results of an election. This provision does not as a matter of law
prohibit a board member from rumning for another public office while
retaining his position or the board. Whether a board member has
violated this provision in connection with an election in which he is
a candidate depends upon the surrounding facts. If he does violate
section 21,009(a) he 1is "subject to discharge or suspension or other
disciplinary measures authorized by the department's rules." Hum.
Res. Code §21.009(c).

Section 21.009(b) of the Human Resources Code subjects officers
and employees of the department to certain provisions of the federal
Hatch Act. Chapter 15 of title 5 of the United States Code restricts
the political activity of state officers and employees covered by the
following definition:

(4) 'State o1 local officer or emwployee' means
an individual employed by a State or local agency
whose principal employment 1is in comnection with
an activity which is financed in whole or in part
by loans or grauts made by the United States or
Federal agency, but does not include —-

(A) an individual who exercises no functions
in connection with that activity; or

(B) an individual employed by an educational
or research inst:tution, establishment, agency, or
system which is supported in whole or in part by a
State or political subdivision thereof, or by a
recognized religious, philanthropic, or cultural
organization. (Umphasis added).
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5 U.S.C. §1501(4). The Individual's "principal employment" is not
limited to his "principal public employment."  (Emphasis added).
Anderson v. United States Civil Service Commission, 119 F.Supp. 567
(D. Mont. 1954)., When a s:ate officer or employee holds both a public
and a private job, his "principal employment" 1s determined by
comparing the two employments. Matturri v. United States Civil
Service Commission, 229 F.2d 435 (3d Cir. 1956), per curiam; Anderson
v, United States Civil Service Commission, supra. For example, where
a state official devoted nore time to and earned more money from his
private law practice tham from his work for the state Department of
Public Welfare, his "principal employment" was not in connection with
a federally financed activity. Anderson v. United States Civil
Service Commission, 119 F.Supp. 567 (D.C. Mont. 1954). An officer of
the Newark Housing Authority who received no compensation for his
public employment was principally employed in his private law
practice. Matturri v. United States Civil Service Commission, 13
F.Supp. 15 (D.N.J. 1955), aff'd 229 F.2d 435 (3d Cir. 1956) per
curiam.

The Texas Department of Human Resources administers federally
funded welfare programs. lum. Res. Code §22.002. While performing
their duties, board member: are entitled to "per diem as prescribed by
the General Appropriations Act." Hum. Res. Code §21.003(g). What
constitutes the board member’'s "principal employment" requires a
comparison of the public employment as board member with any other
public and private employment this individual may have. This
comparison requires an investigation and evaluation of facts to be
carried out in accordance with the judicially stated standards.

An individual covered by the Hatch Act definition of "state or
local officer or ewmployee" nay not

(1Y) use his official authority or influence
for the purpose of Iinterfering with or affecting
the resuit of un election or a nomination for
office;

(2) directly or indirectly coerce, attempt to
coerce, command, or advise a State or local
officer or employee to pay, lend, or contribute
anything of valu: to a party, committee, organiza-
tion, agency, or person for political purposes; or

{(3) be a candidate for elective office.
{(Emphasis added) .

5 U.5.C. §1502(a). The prohibition against being a candidate for
elective office applies to partisan electioms. 5 U.s.C. §1503, .
County officers in Texas are partisan officers. See Elec. Code
§§52.091, 52.092, 172.001, 172.002, 172.029 (effective January 1,
1986);  Elec. Code §§6.01, 6.05, 6.05b, 6.05¢, 13.02, 13.14 (1925)
(repealed 1985). See alsn Elec. Code, Acts 1985, 69th Leg., ch. 211,
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§12, at 1749 (if United S:ates Department of Justice objects to any
provision of new Election Code, the corresponding provision of prior
law 18 not repealed).

If an individual's "principal employment" is as a member of the
"Texas Board of Human Resources, that person may not retain that
position after becoming a candidate for county office. If a member of
the Board of Human Resources 1s not principally employed as a member
of that board, he may retain his board membership while he 1is a
candidate for a county office. Whether a particular individual is
principally employed as a member of the board of Human Resources
involves the investigation of factual matters, which cannot be done in
the opinion process.

SUMMARY

A member of the Texas Board of Human Resources
is not subject to article XVI, section 65 of the
Texas Constitution. Section 21.009(b) of the
Human Resources Code subjects officers and
employees of tae Texas Department of Human
Resources to all applicable federal restrictions
on political activities. Provisiona of the
federal Hatch Act found 1n 5 U.S.C., sections 1501
et seq. restrict the political activity of certain
state officers and employees whose oprincipal
employment 1s in connection with an activity
financed in whole or part by federal loans and
grants. Such {adividuals are prohibited by 5
U.S5.C., sections 1502 and 1503, from running for
partisan political office.

Very{truly yours
-
A
JIM MATTOX

Attorney General of Texas
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