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Code of Criminal Procedure provides:

(1) Upon conviction of the defendant of a
misdemeanor punishable by fine only, other than a
misdemearor described by Section 143A, Uniform Act
regulating Traffic on Highways, as amended (Article
6701d, Vernon's Texas Civil Statutes), the justice
may suspiend the imposition of the fine and defer
final disposition of the case for a pericd not to
exceed 180 days.

(2) Turing sald deferral period, the justice
may require the defendant to:

(a) post a bond in the amount of the fine
assessed to secure paywment of the fine;

(b) rpay restitution to the
offense Iin an amount not
assessged;

victim of the
to exceed the fine

(¢} submit to professional counseling; and

(d) comply with any other reasonable condition,

other than payment of all or part of the fine
assessed.

(3) At the conclusion of the deferral period,
if the i1eafendant presents satisfactory evidence
that he tas complied with the requirewents imposed,
the justice may dismiss the complaint. Otherwise,
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the justice may reduce the fine asgessed or may
then impose the fine asssesged. If the complaint is
dismissed, a special expense not to exceed $50 may
be imposed.

(4) Records relating to a complaint dismissed
ap provided by this article may not be expunged
under Article 55.)1 of this code. (Emphasis added).

The legislature enacted this statute to enable a "justice" to make a
form of probation available to defendants convicted of offenses with a
maximum punishment of a fire not to exceed $200, i.e. Class C mis-
demeanors. See Acts 1981, 67th Leg., ch. 318, §1, at at 894 eff. Sept.
1, 1981. Penal Code §12.23. This office has previously characterized
article 45.54 as a form of "probation" although the statute does not
use the term. See Attorney General Opinion JM-307 (1985); see alao
Baker & Bubany, "Probation for Class C Misdemeanors: To Fine or Not
to Fine is Now the Question," 22 5o. Tex. L.J. 249 (1981). Prior to
that time, there was no legislative authorization to allow probation
in non-traffic misdemeanor offenses punighable by fine only. See Code

Crim. Proc. art. 42.13; see also Attorney General Opinion H-1128
(1978).

It is well-settled law in this state that the relationship
between the probationer and the state is contractual in nature. See
Vanderburg v. State, 681 4.W.2d 713, 719 (Tex. App. - Houston [13ch
Dist.] 1984, no writ); see also Bradley v. State, 564 S.W.2d 727 (Tex.
Crim. App. 1978) (en banme). Therefore, it 1is reasonable to conclude
that the form of "probation" authorized by article 45.54 may only be
applicable when the defendant has agreed tc the conditions of the
deferral period.

In regard to section 1 of article 45.54 of the Code of Criminal
Procedure you have asked tie following questions:

1. Can a county judge or a municipal judge
take action under this article?

2. Can a county court or jJustice court suspend
fines and defer final disposition of traffic
offenses (such 18 speeding) described in article
6701d, V.T.C.S., under article 45.54 of the Code
of Criminal Procedure?

3. Can a county or jJustice court suspend fines
and defer final disposition of offenses described
in article 6687t, V.T.C.S., under article 45.54 of
the Code of Criminal Procedure?
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4, 1f offenscs under 6687b or 660ld are
allowed fine suspension and deferral of final
disposition under article 45.54, 1is the $12.50
Compensation to Victims of Crime Fund cost to be
collected at the time the complaint is dismigsed
and the special expense fee of $50.00 imposed?
Also, 1is the §1.00 arrest fee allowed under
article 53.01 to e collected?

In answer to the first question, we conclude that section 1 of article
45,54 of the Code of Criminal Procedure applies to a municipal judge
as well as a justice of the peace. This provision was enacted as part
of Senate Bill No. 914 by the Sixty-seventh Legislature, Acts 1981,
67th Leg., ch. 318, at 89f{, The Bill Analysis prepared for Senate
Bill No. 914 stated that the Code of Criminal Procedure did not
provide for deferred prosecution of Class C misdemeanors in justice
and corporation courts, ané. the proposed legislation was intended to
give this power to these courts. Senate Comm. on Jurisprudence, Bill

Analysis for S.B. No. 914, 67th Leg. (1981). Moreover, the title to
Senate Bill No. 914 states [n part:

An Act . . . authorizing the court to impose
conditions and te¢ dismiss the complaint. . . .
(Emphasis added).

Acts 1981, 67th Leg., ch. 318, at 894, The bill analysis and the
title to the bill indicate the legislature's understanding that
"justice"” refers to a justice of the peace and a municipal judge.

The question of whether a county judge may take action under
article 45.54 should be discussed in light of the Texas Court of
Criminal Appeal’s en banc decision in Kutner v. Russell, 658 S.W.2d
585 (Tex. Crim. App. 1983). In Kutner, supra, the court held that
vhen a person stands charged with a misdemenor traffic offense in
which he may invoke section 143A of article 6701d of V,.T.C.S5., and he
has a choice between going to trial or taking driving courses, he
cannot invoke the statute c¢n appeal in county court to take defensive
driving courses after choosing te go to trial and having been
convicted. 1Id. at 586, The court reasoned that since the county
court is not "the court” that the defendant was charged in, the county
court had no statutory power to grant defensive driving under section
143A(a)(2) of article 67C1d of V.T.C.S. The court ignored Judge
Onion's argument that article V, section 16 of the Texas Constitution
and article 44.17 of the Code of Criminal Procedure requires that the
appellate jurisdiction of the county court requires that these cases
should be "the same as :If the prosecution has been originally

commenced in that court." 1Id. at 589-91; see also Code Crim. Proc.
art. 44.17.
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Likewise, we believe that the Texas Court of Criminal Appeals
will take a similar position in the construction of article 45.54.
Kutner, supports the conclusion that the county court has no statutory
power to invoke article 45.54 when a defendant has been originally
charged and convicted in u municipal or Jjustice court because, like
section 143A of article 6701d, the legislature did not expressly
provide for this purpose or construction. Accordingly, we conclude
that only a municipal judge and a justice of the peace may take action
under article 45.54 of the Code of Criminal Procedure.

Your second question addresses the application of article 45.54
of the Code of Criminal Procedure to traffic offenses (such as
speeding) described in art:icle 6701d, V.T.C.S. Article 45.54 does not
apply to these offenseas. Article 45.54 expressly excludes from its
provisions misdemeanor traffic offenses described by section 143A of
article 67014, V.T.C.S.,, Uniform Act Regulating Traffic on Highways.
See Code Crim. Proc. art. 45,54, §1. Section 143A of article 6701d, .
V.T.C.S., spplies to all misdemeanor traffic offenses defined under
article 6701d, except the offense of reckless driving under section
51, which 1is punishable ¢s a Class B misdemeanor within the juris-
diction of the county counrt, V.T.C.S. art. 6701d, §143A; Code Crim.
~ Proc. art. 4.07 (jurisdiction of county court over Class B mis~-
demeanors). Article 45.54 does not apply to Class B misdemeanocrs.
The offense of speeding 13 defined in article 6701d, V.T.C.S. See
V.T.C.S. art. 6701d, $166. Accordingly, a justice, or municipal court
may not suspend fines and defer final disposition of speeding offenses
described in article 6701d, V.T.C.S., under article 45.54 of the Code
of Criminal Procedure. CE, Kutner v. Russell, 658 S.W.2d 585 (Tex.
Crim. App. 1983); Attorney General Opinion MW-428 (1982).

Your third question relates to the application of article 45.54
to offenses defined under article 6687b, V.T.C.S. These offenses
relate to driver's licentie requirements within the state of Texas.
Since article 45.54 applies to all Class C misdemeanors except those
specifically excluded, we conclude that a conviction of any Class C
misdemeanor offense defined by article 6687b, V.T.C.S., may be
deferred under article 45.54, See V.T.C.S. art. 6687b, §13 (guilty of

first offense of failure to display driver's license is a Class C mis-
demeanor).

Because we have concluded that article 45.54 applies to Class C
misdemeanor offenses under article 6687b, V.T.C.S., we will now
address your fourth question. The first part of this question asks
whether a $12.50 fee may de collected for the Compensation to Victims
of Crime Fund at the time the complaint 1is dismissed and the special
expense fee 13 collected. In 1985, the Sixty-ninth Legislature amended
section l4(b) of article £309-1, V.T.C.S., to change the amount of the
fee collected in Class C misdemeanor cases from $12.50 to $3.00. See
Acts 1985, 69th Leg., ch. 589, §1, at 4507, eff. Sept, 1, 1985. The
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Crime Victims Compensatior. Act, article 8309-1 et seq., creates the
Compensation to Victims of Crime Fund to be used by the Industrial
Accident Board for the payment of compensationm to claimants under the
act and other expenses in aduministering the act. See V.T.C.S. art.
8309-1, §14(a)., Section li4(b) of the act provides 1n pe part:

(b) A persor shall pay . . . $3 as a court
cost, on convictlon of a misdemeanor punishable by
a fine of not more than $200, other than a mis-
demeanor that regulates pedestrians and the
parking of motor vehicles. The court shall assess
and make a reasonable effort to collect the cost
due under this section whether or not any other
court cost is assessed or collected. . . . If a
person 1is granted deferred adjudication under
Article . . . 4%.54, Code of Criminal Procedure,
1965, as amended, at the time the court grants
deferred adjudication, the person shall pay as a
court cost the mmount that the person would have
otherwise been required to pay under this sub-
section had the adjudication not been deferred and
had the person been finally convicted of the
offense. (Emphasis added).

V.T.C.S. art. 8309-1, §14(b). A person must be convicted before
article 45,54 of the Code of Criminal Procedure is applicable in a
particular case and the l.anguage used by the legislature in section
14(b) requires us to con:lude that a defendant is to pay the $3.00
court cost at the time of conviction rather than at the time the
complaint is dismissed under section 3 of article 45,54, Of course,
when the complaint is dismissed, a special expense fee not to exceed
$50 may be imposed. See Code Crim. Proc. art. 45.54, §(3).

Your final question in regard to the collection of fees is
whether the $3.00 arrest fee allowed under article 53.01 of the Code
of Criminal Procedure is o be collected at the time the complaint is
dismissed. We are of the opinion that the $3.00 fee should be

collected upon conviction rather than at the time the complaint is
dismissed.

Article 53.01 of the Code of Criminal Procedure allows a $3.00
fee to be taxed by a pea:ze officer against the defendant "“on convic-
tion" for his services for executing each warrant of arrest or capias,
or making an arrest without a warrant. See Code Crim. Proc. art.
53.01, §1; see also Attorney General Opinion MW-561 (1982). Since
article 53.01 specifically provides that the $3.00 fee should be taxed
"on conviction" of the d:fendant, we believe that the fee should be
collected at the time the defendant is convicted of the offense rather
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than at the time the complaint is dismissed under section 3 of article
45.54 of the Code of Criminal Procedure.

You also ask the fo.lowing three questions in regard to the
deferral period under section 2 of article 45.54 of the Code of
Criminal Procedurs:

1. Can the provisione of the bond mentioned in
section 2(a) of article 45,54 include the condi-
tions of the deferral period?

2. Can the ccurt require a cash bond?

3. What is the 1liability of the county, if
someone 1is working as a condition of the deferral
and is injured while working?

As quoted above, sec:ion 2{(a) of article 45.54 of the Code of
Criminal Procedure authorizes a judicial officer to require the
defendant to post bond in the amount of the fine assessed to secure
payment of the fine. See Code Crim. Proec, art. 45.54, §2{(a). The
judicial officer may only require the defendant to post this bond
during the "deferred period." 1d. 1In response to your first
question, the court may not require the defendant to comply with any
other condition of the deferral, as a condition of the bond. The bond
is only one of the three conditions under section 2. 1d.

We also believe that the legislature did not intend in section 2
of article 45.54 to authorize the court to require a cash bond. As
indicated above, sectiom ! authorizes a judicial officer to require
the defendant to post bond "in the amount of the fine assessed . . .
to secure payment of the finme." See Code Crim. Proc. art. 45.54,
§2(a). (Emphasis added). It 4is our opinion that the legislature
would have specified "cash" bond if it intended that the defendant
could post cash only to s:cure payment of the fime. The courts have
construed provisions authorizing the posting of bonds to allow surety
bonds as well as cash bonis. See Ex Parte Rodriguez, 583 S.W.2d 792
(Tex., Crim. App. 1979); see also Attorney General Opinion JM-363
(1985). Moreover, section 2(d) which specifically prohibits the
defendant from paying all or part of the fine assessed, lends support
to the construction that the legislature did not intend the posting or

paying of money to insur: that the fine 1s paid or that other
conditions of deferral are met.

Article 45.54 also suthorizes a judicial officer tec require a
convicted defendant to obtain employment as 2 condition of the
deferral so long as the condition of employment 1s reasonable.
See Code Crim. Proc. art. 45.54, §2(d). Thus, if the defendant is
injured on the job while working under these circumstances, the
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swployer, not the county, may be liable for the injury. See generally
Zurich General Accident & Liability Insurance Co. v. Fort Worth

Laundry Co., 63 S.W.2d 263 (Tex. Civ. App. - Fort Worth 1933, no writ)
(employee's liability is founded on some legal duty). But, if the
county is the employer, the county may be liable for personal injuries
of the defendant under the sawe conditions it would be liable to any
other employee. Compare V.T.C.S. art. 6252-19, §3 (repealed 1985),
with Code Crim. Proc. art. 42.12, §64(f) (condition imposed on govern-
mental units to limit 1iahility for felony probationers’ employment
injuries).

Finally, you ask the following three questions:

1. If the defendant serves the deferral
period, the com)laint 1is dismissed, a special
expense fee is imposed, and the defendant fails to
pay the special expense fee, how may the court
collect the special expense feel?

2. Upon conviction after a trial 1o justice
court, does the court have discretion to place
someone on deferral under article 45.54 of the
Code of Criminal Procedure? Can deferral be
appealed by the defendant to county court? If so,
under what circumstances?

3. If a municipal court case 18 appealed to
county court, thte defendant is found guilty and
placed on deferral, and a special expense fee is
assessed, who is entitled to the special expense
fee, the county or the city?

As to the first question, the special expense fee is not a
condition of deferral but (s an added expense which may be imposed by
the court after the complaint is dismissed. Compare Attorney General
Opinion JM-165 (1984). 1If the defendant fails to pay this additional
cost, the court may issue u writ of execution to enforce payment. See
Code Crim. Proc. art. 43.07,

In regard to the first part of your second question, we believe
that based on our previous discussion that the court must have the
consent of the defendant before any probation may be imposed, the
court has the discretion to place someone on deferral under article
45.54 of the Code of Criminal Procedure. Section 1 of article 45.54
specifically provides that the justice "may . . . defer the final dis-
position of the case. . . ." Code Crim. Proc. art. 45.54, §1
(Emphasis added). The tem "may" generally creates a discretionary
and not a wandatory function, See Matter of Estate of Minnick, 653
S.W.2d 503 (Tex. Civ. App. - Amarillo 1983, no writ); see also
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Attorney General Opinion JM-319 (1985); Texas Legislative Council
Draftiq% Manual, Texas Legislative Council, Austin, Texas, 1985, at
7-37. ( lay"'uled to denote a privilege or discretionary power). Of
course, this discretion may not be exercised 1f the defendant elects
to pay the fine imposed.

The second part of the second question relates to the right of a
defendant to appeal a deferral condition 1imposed by a justice to a
county court. It 1is clear that a defendant has the right of appeal
for a review of his trial and conviction at the time he is placed on
probation. See Fitzpatrick v, State, 458 S.W.2d 924 (Tex. Crim. App.
1970); see also Code Crim. Proc. art. 42.12, §8(b); art. 44.17,
However, the legislature d:id not address, In article 45.54, the matter
of appeal from, or right 1o review, a finding by the trial court of
noncompliance, a refusal to dismiss the complaint, and a decision to
impose the deferred fine, ‘e are of the opinion that the legislature
did not intend to provide the right to appeal. In every circumstance
vwhere there was a right to appeal, there has been an explicit right
provided by statute. See Code Crim. Proc. art. 42.12, §8(b). On the
other hand, where the legislature did not intend a right to appeal in
a particular circumstance, there has not been & statutory right
provided. See Jacolos v. Moss, 682 S5.W.2d 364 (Tex. App. =~ Dallas
1984, no writ); see also McIntyre v. State, 587 S.W.2d 413, 417 (Tex,
Crim, App. 1979). Accordingly, we conclude that a defendant does not
have the right to appeal a deferral condition imposed pursuant to
article 45.54 of the Code >f Criminal Procedure.

Finally, you ask if a municipal case is appealed to county court,
and the defendant 1s found guilty and placed on deferral, which
governmental entity, the city or the county, 1s entitled to the
special expense fee assessed by the county court. The fee may only be
imposed if the complaint Is dismissed. Code Crim. Proc. art. 45,54,
§3. Since we have conclulde¢d above that a county judge cannot invoke
article 45.54, i.e., dismiss the complaint, the city 1is entitled to
the fee. Cf. Code Crim. Proc. art. 45.11 (fees should be deposited in
the municipal treasury).

SUMMARY

1. The 1legislature, in using the term
"justice” 1in section 1 of article 45.54 of the
Code of Criminnl Procedure intended to include
justices of the peace and municipal judges.

2, Article 45.54 of the Code of Criminal

Procedure does not apply to traffic offenses (such
as speeding) defiped under article 67014, V.T.C.S.
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3. Article 4!.54 of the Code of Criminal
procedure does apply to conviction of a Class C
misdemeanor defined under article 6687b, V.T.C.S.

4, A $3.00 coupensation to victims fee may be
collected from a cefendant convicted of an offense
defined under article 6687b, V.T.C.S. The fee may
be collected at tlie time of conviction.

S. The $3.00 arrest fee which 18 allowed to be
collected under article 53.01 of the Code of
Criminal Procedur: is to be collected at the time
of conviction rather than at the time the com-
plaint 1s dismissed under article 45.54 of the
Code of Criminal P'rocedure.

6. A court may not require a defendant, as a
condition of a bond under section 2 of article
45.54, to comply with any other condition of the
deferral, The bond 1s only ome of the three
conditions under section 2.

7. A court cannot require a cash bond under
section 2 of article 45.54 of the Code of Criminal
Procedure.

8, If a convicted defendant 18 required to
obtain emplioyment with the county, as a condition
of his deferral uader article 45.54 of the Code of
Criminal Procedure, the county may be held liable
for personal injuries if the defendant 1is injured
on the job.

9. Since the special expense fee authorized by
section 3 of article 45.54 of the Code of Criminal
Procedure is an added expense which may be imposed
by the court after the complaint is dismissed, the
court may issue & writ of execution under article
43,07 of the Code of Criminal Procedure to enforce
payment of the fee.

10, A court has discretion to place a
defendant on deferral under article 45.54 of the
Code of Criminal Procedure,

11. The 1legislature did not provide a

defendant the statutory right to appeal a deferral
condition imposed by a trial court under article
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45.5%4 of the Code of Criminal Procedure. The
defendant does not have this right.

12. The Jjudicial official disaissing a
complaint under section 3 of article 45,54 of the
Code of Criminal Procedure is the only official
who may impose a syecial expense fee.

Very]truly your

A
JIM MATTOX
Attorney General of Texas

JACK HIGHTOWER
First Assistant Attorney General

MARY KELLER
Executive Assistant Attorney General

RICK GILPIN
Chairman, Opinion Committee

Prepared by Tony Guillory
Assistant Attorney General
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