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Dear Mr. Pouland: 

L&u Opinion No. 93-92 

Be: Bffectofmtainamadmastothe 
Texas pwiliqg wake statute, article SlS9e, 
V.T.C.S., and &ted questions (RQ-591) 

Youhweaskedustoamsidathe~ofcertein mrradmentStotheTauS 
pmding wage statute, article 5159a, V.T.C.S. In prtkulu, you ask about tbc addition 
of the following lanp~e to wction 2(r) of the statute by House Bill 560: 

Touceruiutbe~ta?mlpmriliaewe~ente,tbeplMicbody 
dmlleitherconduurPumytodetermtnethe~~bMed 
uponthewagesfaGvedbyclwesofWorersandmechauics 
employedoIlprojectsofedurackr&nilutotbecontmctworkin 
thG*,CUlllty~othapUtiCJlrubdivirionOftbeStltciDWhiCh 
tbetiiStOkpafwmsd,~dOptthGprmilias~nteM 
cluamidbytheu.s.~of~inreoordracewiththe 
DW&BIconA&iftlleSUWyoflWhi&tbeDWiS-B8c0nntewr9 
t?nmdedwM- withintbreeyurspliortotbebiddinSoftbe 
project. 
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cues,wethinkthattheagencymightrasonsblylooktorlsrger 
geogmphiceruIillwlkh?vorkofrsimilard&acter”tothat 
rquiredontheprojectMbeenperformedinordertoest8blisha 
preaihgwegeforsuchwork. 

Attomey Chad OpiionDM-25 (1991) et 3. 

As a genesal rule, bowever, Attorney Owed Opinion DM-25 holds that “8 state 
agencynukingrprevahgwegedetahtionshoaddaelectastbelo&ty’onwhichit 
buesrmdrdet~ontbepolitiularbdivitionmortilculycomrpondingtothe 
loationofthework.” Id. TbeopinioneddressedpMicalulytkpBumensthUa8t8te 
rilencymigtn,Mrdircrstionarymrtta.rd~MtbeloutityWwhicbit~itS 
determhtion “whichever ovaiqhg political a~bdivision it decided would have the 
lowestpmdingwag~inordertoreduccitswstsontheproject.m Id. Tbeopinion 
rejectedthlltugummt,aotingthattheintentofthertrtutewrs”top~~work~inthc 
~telocalityofthew~~m~~bdngdrivendownbyprymentofalowante 
thanw~thelocrllyp~ntq”mdthtmrchrrerdingofthe~ewouldthaefore 
underminethehw’rintent. Id‘Theopiniodsrasonhginthisngardw8sround,wdwe 
flndnothingintheleceat amdmwtswhichwoukiciungethisresult. 

Youuk,thaswhatpditicrllubdiviriontbeplblicbodytbwidcboowtoawey 
forthepurposeofdetehhgprehhgw8gerates. Webelim,gabmlly,thatit 
should, as Attorney Owed Opinion DM-25 phrasea the matter, choose “the pditical 
subdivision most neariy co- to the location oftk work.” Id. It may survey a 
largerareaonlyinceminlimited~uforaunplewhwthesmdlaarea 
doesnotcontaincertainsortsofhborers.~ Itmaynotcbooseaaexpuhdaratforsurvey 
in order to decrease itscosts. Nor,inaaview,mry~~inthecrtegoriwof 
WorkerclRvveyedinthekrgauerthorewbom~leiathepolitialrubdivision 
wheretheworkistobedone. Tousetbeexampleyoubveprovided,tk6ctthetone 
mayhavetogotoaneubycitytofindtikworkat,udthaefon~~~tourethat 
cityrstbe~urcefordet~pmrilins~fortileworlLar,dasaotwm~it 
b~or~ssibletowethat~uthevwyatbr~~wages 
for phmbers or dectricians, ifthe site of the work has phhers or decbicians. 

YoIlMkwhethelrcumcuofg~ isrpoliticalahdhisionforthe 
purposes of this stetute. In Attorney General Opiion M-518 (1%9). this o!Iice held that 
III&~ article lOllm, V.T.C.S., ahce npulsd cud cod&d at cbrpla 391 of the Lad 
GwenmwtCode,there~nokgd~mbetwrcnoamdlsof~~ 
tied Pi-b ~ons:~[Tlhelegisl8tiveintentistoprovidetlutrCoundlof 
GovamnentsmaykconstituudundatheAamdthtwhenNw~tedithL(IQthe 
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attributes and powers provided by the statute for a Regional Planning Commission, or II 
%ommission.‘” Attorney General Opiion M-518 et 2. Section 391.003 of the Local 
Oovermnent Code, which concems the cmation of such wmmissions, provides in relevant 
part: 

(a) Any combinuion of counties or municipaliti~ or of counties end 
tnunicipdities my 8gree. by ordhnce, msohtti~ rule. order, or 
other means to establish 8 ammission. 

. . . . 

(c) A commissicm is apolitical sddvisiun qfrhr slate. 

(emphasis added). We conclude on the basis of eection 391.003(c) of the Local 
Oovanment Code that a cwncil of gowmments is a politicd subdivision for the purposes 
of article 5159a. V.T.C.S. 

The public body may not omit any classes of workmen or rates fbr prevailing 
wages from its contracts. Section 2 of the prev&ng statute, in both its emended end 
unsmwded form& makes this clear: 

The public body . ..~~~rpecitLintheclllfbrbidsforraid 
contmct,andinthecontmctitrdfwhatthegeneralpreve&grateof 
perdiemwagesinthesaidloalityisfbreu&cmftortypeof 
worknm needed to execute the m also the pwailing rate for 
legal holiday end overtime work. . . . [Emphasis added.] 

You further 8sk whether the Owed Services Commission may *perform 
prewiling wage surveys for other entities through m under the Intaagency 
Cooperation Act, Texas Govemment Code, chapter 771.” We believe that agencies 
required or authorized under the recent unendments to the prev&ng wage statute to 
conduct such swveys may contmct with the General Services Commission for the 
wnunission to cwdllct such Nlveys. 

Section 771.003(a) of the Govammt Code provides that a “state agency may 
rgr#wco~withrnothartatergencyforthefirmirhiagof~Mdruthorized 
savices8ndlNoulws.” Section 771.010 provides that an agency “may not enter into an 
aer-ol~ntl8ctthfltrequirrsolpumitsthelgencytoexcecditsdutiallKl 

respnsibiUitie8 or the limiwions of its approprieted funds.” The purpose of the 
IatargencyCooperationM,uweund~it,btopamitmy~urthorizedto 
tlke~rctiontocontnctwithrnotha~~tormdatllcethe~forit. Theinitinl 
agencymustnotactbeyondthescopeofitseuthority. Intheinstantcase,steteagencies 
dong with other public bodies must either conduct periling wage sunqs or use the 
results of the surveys made by the Department of Labo!, pursuant to section 2(a) of H.B. 
560. Accordingly, since they have the authority to conduct such surveys, state agencies 
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Your find question is &ether I body awarding public work contlwts must 8dopt . . ~~erultJits~forurcatliningpmrilingwrgeRtes,ifthatbodyis 
subject to the Administmtive Pmc&res and Texas Register Act (“APTIU”), article 
6252-138, V.T.C.S. As we understand it, you are asking w@her such procedures would 
be “rules” for APTRA purposes. 

Article 6252-134 section 3(7), V.T.C.S. delines mle as 

my rgency st8tement ofgenerd applicability that implanen& inter- 
prets or prescribes law or policy, or desc&es the procedure or 
practice mqknents of au agency. The term tides the 
amendment or npeal of a prior rule but does not in&de statements 
concerning only the intemal management or oqank%ion of 8ny 
rgency 8nd not afkting private rights or procedures. 

On two prior occasions, this office has been asked to dettine whether an agency 
action constituted a rule for APTRA purposes. In Attomey General Opiion H-858 
(1976). we held that an agency’s formal interpretation of a previously adopted rule was 
itself a rule for APTRA purpo~ and that the agency was therefine mquired to comply 
with APTRAk notice 8nd hearing rapkwmts before issuing such an inteqxetation. In 
Attorney General Opiion M-67 (1983). we held that the plan of operation of the Texas 
Catastrophe Property Insurance Association was a rule of the State Bosrd of Insurance, 
because the plan was of general applicability, had a substmtial public impact, implemented 
and intapreted law and policy, and “augment[ed], rather than merely ioterpret[ed], 
existing lax” Attomey General Opinion lM-67 8t 4. 

Inboththeseuses,tbisofticewls~ofthelpecificrgencyrction 
contemplated, and was therefore able to say those acts comtituted rule-making. In the 
instant caw, however, you have asked us in the abstmct about “procedures for 
aswrtaining prekling wages.” Sii we do not know what these procedures may consist 
o~werreuMbletogiveyoumore~c~danceon~~~on. 
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SUMMARY 

NOthillgiflthClWWt amendwatotheTexasprev&ngwage 
rUestatutealterstheteasoningorresultofAttoraeyGeneral 
OpinionDM-25(1991). GenemUy,vhenchaoshgmareainwbich 
toperfbrmrpre&liq~rateswey,rpublicbodyshdd 
choose the polithl sllbdicotl most nearly w!lNponding to the 
locationofthework. Fortheprposesofthisstatute,acouncilof 
govemmmsis8politiNlrubdividw. Thepublicbodynuynotomit 
anychssesofworkersorretesfbrprewihgwqes~mits 
contracts. Agauiesrequiredoreuthorizedbythestetutetoccmduct 

-on to conduct such sweys. 

James Tourtelott 
AMistMtAttomeyoweld 
opiion committee 


