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L&K Opinion No. 95-059 

Ret WbetbertlwTexasBoardofCrimind 
Justice may adopt a policy aUowi&tbe 
relfhesofrmurdervictimtoattendtbe 
execution of the perpemtor (ID# 35948) 

You inform us that, on September 15,X95, the Texas Board of Chinal Justice 
(the”boud”)votedto~~relativeoofamurdavictimto~~theQcecutionottbe 
papetntor. Theboardarpnsdymadead~onrubj~tomopinionofthisoffiathrt 
sucbapolicyislegal~ Yolltbereforeaskabouttbeboafdk~toadopttbepolicy 
ywbavedescrikd. Jnparticular,youquestion&stwhetherpusonsotherthanthose 
~~inrrticle43.20oftbeCodeofCriminatProcedure~yattmdcmatecutionand 
sfaxmd whether the bead through the adoption of policy, may replate that additional 
attKldancc. we answeryourSrstquestlonintheaiXrmtk. Weansweryourseumd 
question with a conditional ai%ndve. 

Article 43.20 of the Code of Criminal Procedure provides as follows: 

Tbefollowingpersonsmaybepfesentattbeemcutiosl: tbe 
ewzaltionK.KldsllGhpKsGnsasmaybenscessarytoassisthimin 
conducting the execution; the Board of Directors of the Departmart 
of Correctionq two physicians, including the prison physic& the 
spiritual advisor of the condemned, the chaplains of the Department 
of Corrections, the county judge end shaiff of the county in which 
the Department of Corraaioe is situated, and any of the rekives or 
fiends of the condemned person that he may reque& not exceeding 
fiveinnumb~,sldlbeadmitted. Nocmvlctshallbepami#edby 
the prison authorities to witness the execution. 

The legislature has not Mlended ardde 43.20 since 1%5. ,h that year, the kgishre 
rdopttdanvisedcodeofC~proccdurebyyrrvidngmd~~gthe~~0f 
tbi,S~enpatainingto~castsu~dby~vari~changesin,~~ 
fbm, and additions to such statutes.” See Act of May 27,1965,59tb Leg., RS., ch 722, 
~1,l%STex.Gen.Lws317(captionofbill). Thelegishtionwasbasedonacon@tely 
nvisedcodedraftedbyacommitteeoftbe~StateBarofTexar FredErislnars 
“Introduction to 1965 Revision Texas Code of Criminal Procedure,” 1 Code Ck Proc. 



XV-XXV. With regard to the transformati& of the predecessor to article 43.20.1 the F@- 
ninth Legislature enacted one rekvant amendment: the legislature deleted the words kid 
none other” after the phrase “The following persons may be present at the execution.” 
SeeCodeCrimProc.art.43~Ospedalco~~~. 

Senators Dorsey Hardeman and Jbn Bates, the Senate sponsors of the bill, 
Bxismm, szpu, at XLX, proposed this amendment to article 43.20 on the floor of the 
Senate. S.J. of Texas, 59th Leg., at 346 (1965). We found no legislative history or 
newspapa artides.of the time explicx@g the senator’ intent. We fouad, bowever, a 
contemporary coventary on the revised Code of Criminal procedure by John F. Onion, 
Jr., a member of the bar committee that drafkd the proposed code. See John F. Onion, 
Jr., Commenlmyan lhe RevisedCoak ofCriminalProcedm,28 TEX. B~tJ.727 
(1965). The commentary includes in a Tsting of most artides in which therehas been a 
mutehI change” (emphasis added) the deletion of “and none othe? from the substance of 
tide 43.20. Id. at 727.810. 

We believe that the legislatwe’r deletion oftbe words “and none other” sugeests 
rmintentiontochangethelist,ofpasoru~~toattendmac~on~~ 
toindusk. priortothe1965~~~~thosepasonslistedintbepndeceJsor 
to artide 43.20 were au&o&d to attend an executions Sii the 1965 ameAwms 
became effectivt. on the 0th~ hand, the state may not exclude the persons listed in ardde 
43.20 from attending an execution (unless the person is a comkt~ but the state may 
pamit other persons to attend as v&L Nothing in the language of the artide contmdicts 
thisilmpmtim 

In our opinion, ~tienfore, the state may permlt pasans other thnn those listed in 
article 43.20 of the Code of Crimind Procedure to be present at an execution.’ OfoourSe. 

‘Adappmvedhme4.1~,uItb~,~~~51.~7.192)TuOmLwr111.1~2 
(c&f&d at code Grim. Fmc. an 804 (1925)). rrpsrrlcd by Asl of May 27.1965.59U1 Lc& RS, ch 722, 
0 1. an. 54.02.1965 Tcx. Gcp Laws 317.563. 

%a appmved he 4, 1923.38tb Lq.. 26 C.8.. ch 51, 57. 1923 Ta GEL Iaws 111, 112 
(Wed at code Wu Fnx. ut. 804 (1925)). repcolcd by Act ofhfay 27.1%5.59& Lq.. RS, ch 722, 
8 I. art. 54.02, I%5 Tex. GEL Lmvs 317.563. 
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article 43.20 expressly prohiiis the state from permitting a contict to witness M 
execution. 

We turn to your second question. In general, an administrative agency has only 
such powers as the legislature has expressly, statutorily delegated to it, together with any 
~OWKS that must be n&y implied from those powers end duties expressly conferred. 
slaic v. Public Util. Comm’n, 883 S.W.2d 190, 194 (‘Tex. 1994). Consequently, to 
con&de that the board may enlarge the list of persons ‘who may attend an execution, we 
must find an express or implied delegation of s&h power to the board. 

Section &Z.OOl of the Govemment Code provides that “[t]he board govems the 
@l]epsrtment” of Criminal Justice. ,&e Gov’t Code 0 491X01(3) (de&@ “depart- 
ment”). The board is required to employ an executive director and supervise the executive 
director’s administration of the Department of Criminal Justk4 Id. 5 492.013(b). 

Wahin the Department of Criminal Justice is the bsthutional division, which%aU 
operate and manage the state prison system.” Id. 55 493.002(a)(2), .004. Tht director of 
the institdond division determines end supervises the execution procedure. Code Grim. 
hoc. art. 43.14. Article 43.14 spwihlly provides as fbllows: 

Whenev~ the sentence of death is pronounced against a convict, 
the~~~shanbeat~cd~~M\‘time~atbehourof6p~on 
the day set for the exeartion, by intravenous injection of a substance 
orsubstancesinal~quantity~cienttocaruedeathanduntil 

WI==- 
tiling stwd united stales suplcme CGoll rldicn& the wllt thlld Klidc 43.20 

cGnslitolional.- 

to iofonnation no4 svsilsble to the public gmerpuy.” Bmwbwg v. Hqyu, aurpq 
408 U.S. st 684.92 8. Ct st 2658. MyinS on L+rmubvrg sad Zcmd [WI v. 
Rusk. 381 U.S. 1(1%5)] the COW bss ready held, “The Fti sn6 Fe 
-b=govanmcnt flGlllillte6cllogin8nyw8ywiulrfn%pnu The 
cGwitoliGll6ocsn4howcvel.loqoilcthc~ tG&rwdthcpfus 
sp&lrmsstoinfGlmslionlKushaledbymclnbasGfthoplblic~? 
PeU v. Pmcnrier, 417 U.S. 817. 834, 94 S.CL 2SOO. 2810, 41 LEd 26 4% 
(1974h Decord &be v. Washtngron Parr Co.. 417 U.S. 843. 850, 94 8. Q. 
28.11.2815.41 L.Ed.26 514 (1974). 

‘ThcnllssiGllGfthc~oTcriminalJlluJccirthrrbold:lG~plbtic~,to 
pmnlotcpositivochMgeillolfcnderbchwiol,KaltGrrintegntcotrendasinto~. Auof 
Mty 25.1995.74tb Leg. ch 321.0 1.W. 1995 Ta sea. Law Serv. 2774.2774 (to be w&d st G&t 
CQdc 8 493.001). 
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such convict is dead, such execution procedure to be determined end 
supervised by the Director of the institutiond division of the Texas 
Department of Criminal Justice. 

See Act ofMay 24,1995,74th Leg.. RS., ch. 319.0 3.1995 Tex. Sess. Law Serv. 2764. 
2770 (to be di6et-l at Code Grim. Proc. art. 43.14). By “such execution procedure,” we 
understand the statute to authorize the director of the imhutional diioa to detemk, 
foracample,whichsubstanceswillbelut4howtocnsYnthatalethalquMtityiogiven, 
and how to aswtain the inmate’s death. We do uot believe the director’s authority 
necessarily merves to him or her the exclusive authority to detenuine whether persons 
0th~ than those listed in article 43.20 of the Code of Csimiaal Procedure may attend au 
CXCCUtiOll.” 

In our opinion, other statutes provide the board broad authosity to regulate the 
Department of Crimind Justice, which includes the kitutional division, and this broad 
authority includes power to detenuioe whether persous other thau those listed in astide 
43.20 may attend an execution. As we stated above, the board governs the Department of 
Crimina Justice. Gov’t Code 0 492.001. Moreover, the board aiay adopt ruler as 
wwssary “for operation of the [D]epartment” of Crimiml Justice. Id. 0 492.013(a). 

We accordingly conclude that the hoard may permit persons other than those listed 
in artide 43.20 of the Code of Criminal F%xedure to attend an execution. We believe the 
boardmustaaendsuchpermissionbyrule,~o~~inlrccordsncewiththeAdministntive 
Pmcedum Act of the %vcmmmt Code chapta 2001. &e Covet Code 55 2001.003(7), 
.021- .038. You indicate that the board has adopted a “policy.” You do not de&e this 
term, nor do you indicate the procedures the board has followed in promulgating it. Any 
policy that the board promulgates is valid so long as the board has substantkhy complied 
with the Administrative Procedure Act’s rulemaking procedures in adopting the policy. 
See id. 5 2001.035(a) 

The board’s rule must be reasonable. See Gulf. C. &S. F. &. v. Stule, 120 S.W. 
1028. 1034 (Tex. Civ App 1909. writ refd). Piiy, we caution that we do not in this 
opinion consider the validtty of any particular rule. 
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SUMMARY 

The state may pamit persons other than those listed in Kddc 
43.20 of the Code of Crimind Procedure to witness an execution. 
Article 43.20 expressly prohibits the state f?om pesmitting a convict 
to witness an execution, however. 

TheboardmaypermitpersonsotherthanthoselistedhKtide 
43.20 of the Code of Gimbal Procedure to attend an execution, but 
only by adopting a kasonsble rule in accordsnce with the 
Administratlve~ProwdureActoftheGwamnmt Code dmpt~ 
2001. 


