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You have requested an opinion from this office concerning *ether it is a violation 
ofthestatenepotismlawforrcountyattorneytoanployhisorhaspouseruaseffaary 
in the county attorney’s office. You advise us of the hllowing: 

The county attorney of Midland County wfis elected in 
November 1984 and has served [conswtive] kms since taking 
of&x in January 1985. The county attorney’s Mum spouse began 
employment in the county attorney’s office in May 1993 and was 
marrkdtothecountyattomeyinMarch 1995.~ Thesalaryfortbe 
cam& attorney’s spouse is paid with public funds, of Midland 

The prohibition against nepotism is governed by chapter 573 of the e 
Code (former articles S+ to 5997, V.T.C.S.‘). Except in limited &cumswq the 
prohibition applies to relationships within the third degree by consanguinity or within the 
second degree by aflinity. Gov’t Code 0 573X)02.* Section 573.041 is the operative 
provision, and provides the following: 

A public official may not appoint, co&m the appointment of. or 
vote for the appointment or contirmation of the appointment of an 
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individual to a position that is to be directly or indirectly 
compensated from public funds or fees of office if 

(1) the individual is related to the public official within [the 
third degree by consanguinity or the second degree by aftinity]; 
or 

(2) the public official holds the appointment or coniinna- 
tion authority as a member. of a state or local board, the legis-, 
lature, or a court and the individusl is related to another member 
ofthatboatd,legislature,orcourt~~[thethirddegretby 
cxmsanguinity or the second degree by a5nity]. 

The spouse and the county attorney are related in the first degree by affinity and are 
there9ore related within the prohibited degree of relation. We note that the county 
attomey has the appointment power of all persons who work in his office. Srr id. 
8 151.001; C%mmissiotters Court v. Ross, 809 S.W.2d 754,756 (Tek. App.-Tyler 1991, 
no writ) (holding that although county commissioners court possesses authority to 
determine number of sheriffs deputies to be appointed and their compensati~ sheriff 
possesses ‘absolute right to determine persons to be appointed). Futther, if such persons 
arepaidonamonthlybasiqitispresumedforpurposesofthenepotismlawthatthe 
county attorney makes a new decision each month to retain such employees. See Attorney 
GenerdOpiionMW-286(1980);LetterOpiionNo.93-114(1993). 

However, there are exceptions to the prohibition against nepotism. For exampIe, 
the prohiition does not apply to an employee who hss a su5cient period of prior 
continuous employment with the govemmental body before his or her rdative assumes 
05~~. The prior contb~uous employment rquirwl may range from tltirly days to one year 
depending upon the type of position held by the public official. This exception is set forth 
in section 573.062 of the Government Code which provides as follows: 

A nepotism prohibition prescrii by Section 573.041 or by a 
municipal charter or ordiice does not apply. . . if: 

(1) the individual is employed in the position immediately 
before the election or appointment of the public official to whom 
the individual is related in a prohibited degree; umj 

(2) that prior employment of the individual is continuous 
for at least: 

(A) 30 days ifthe public official is appointed; 

@) six months, if the public 05&l is dected at an 
election other than the general election for state and county 
officers; or 
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(C) one year, if the public oiIIcial is dected at the 
general dection for state end countyofficers. 

Gov’t Code 5 573.062 (emphasis added). Thus section 573.062 provides .a two-pronged 
stmbrd for ,exclusion fiom the prohiiion: (1) the individual must be employed 
immediately prior to the election or appointment of the public of&z&l et issue, end 
(2) that employment must be continuous for a specSed amount of time. Wtth regard to 
the 6rst aspect, we conclude that, becau& the spouse was not employed by the county 
attorney’s office inunediatdy prior to her spouse% dection to such office, the exception 
provided by section 573.062 is inapplicable to the present situation. The prior continuous 
employment exception is only 8vailable if the employee has completed the 8pplicable 
period of prior continuous service during 8 time when the relative wes not en employer 
with the power to hire or to 5e the employee. Attorney General Opinion DM-132 
(1992); Letter Opiion No. 9243 (1992); see Attorney General Opiion TM-636 (1987) 
at 34 (concluding that if school trustee leaves office for two months end then resumes 
office, 8nd trustee’s dative% first mmiversfuy due fklls during two-month interhq 
trustee’s reIative has not completed one year of continuous service)? Although 8 
violation of the prohibition 8gainst nepotism had not ocared at the time that the spouse 
began work in May ,1993, any amtinu~, employment subsequent to the dete of merriqe 
to the county Utomey w8s pmhiited by section 573.041 of the Govemment Code. 

SUMMARY 

Although a violation of the prohiiion against nepotism had not 
ocumd8tthetimeth8tthespousebeg8nemploymentinhi8y, 
1993, any continued employment subsequent to March, 1995, the 
date of marriage to the county attorney, was pmhiited by section 
573.041 of the Go vemrnent Code. Further, the prior tintinuous 
employment exception is only available if the employee has 
completed the applicable period of prior continuous service during a 
time when the relative was not an employer with the power to hire or 
to fire the employee. See Attorney General Opiion DM-132 (1992). 
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