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Dear Senator Ratliff 

You ask whether and how a private road may become a part ofthe public domain 
atIer long and continuous usage by the public. We interpret your request as inquiring 
about how the public’s use of a private road may ripen into a public easement by 
prescription. You are particularly interested in the following facts, as stated in your letter 
of request: 

During the oil boom in Bast Texas, oil companies built many 
oilfield roads. As the years went by, the citizens built homes whose 
only access was by virtue of these roads. These citizens now expect 
local governments (city or county) to use their tax dollars to maintain 
these roadways. 

You infon us that the roads in question have not been dedicated, either expressly or by 
implication, as public easements. We understand that the citii do have access to their 
lands by public roads but that their dwellings have been located within their lands, away 
gem the public roads and alongside or at the en& of the oil field roads, which run across 
or extend into the citizms’ lands. 

These fkcts do not suggest the doctrine of public easement by prescription, for 
they do not include any use of the oil field roads by the genera) public, that is, by persons 
0th~~ than the home owners. In answer to your question, however, the foILowing is a 
genera) statement of the doctrine of public easement by prescription: 

Aneesement[byprescription]isacpuired...byause~tisopen 
and notorious, or with knowledge and acquiescence on the part of 
the owners of the servient tenement, and that is adverse, exclusive, 
uninterrupted, and continuous for the requisite period of time. . . . 
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[A] right to use private property as a public way may be 
acquired by prescription or by adverse possession. . . 

Although a prescriptive easement is not defeated because the 
principal benefit of the road is to the plaintiff claiming it on behalf of 
the public, for the acquisition of a highway easement some public use 
in fact is essential. It is a question of fact ,for the jury to determine 
whether the use is by the public or w&her it has been restricted to 
certain persons in the capacity of owners of the land served by the 
way. 

31A TEX. JUR. 3D hements and Licenses in Real Proper@ 89 44-45, at 93-94 (1994) 
(footnotes omitted).1 

You also ask what length of time is required for a roadway to become part of the 
public domain by prescription. 

The general Nk is that, before a highway can be established by 
prescription, jt must appear that the genera) public, under a claim of 
right. and not by mere permission of the owner, used some de6ned 
way, without interruption or substantial change, for at least the 
longest period of limitation prescribed by statute in an action 
involving the title to land. 

Robison v. Whaley Farm Corp., 37 S.W.Zd 714, 71617 (Tex. .1931). Jn this state the 
period of continuous use necessary for the creation of a public easement by prescription is 
ten years. E.g., Gocding v. Sulphur Springs Count?y Club, 422 S.W.2d 522, 525 (Tt. 
Civ. App.-Tyler 1967, writ dism’d); Ewns v. Scott, 83 S.W. 874, 878 (TAX Civ. App. 

The essential dcmmts of implied dedication arc: (1) the acts of the bmdowmr 
indumd the belief that the landowner iatcnded to dedicate the mnd to public use; 
(2)bewasmmpctmtto&~;(3)thcpublicrrlicdonthacPctr~~lk 
rcrvedbythedcdication;an4(4)thacwarmoffn~~dtbc 
dedication. 

Las Vegas Pecan & Cde Co. Y. i!avala Count, 682 S.W.Zd 254.2% (Tar 1984). Tmnqmtion Cuic 
section 281.003, a nonsubs&mlJve rexdifircation ofa ptution off- V.T.C.S. tide 6812h. see Act of 
May 1,1995,;4th Leg., RS., ch. 165,@ 1 (m V.T.C.S. ark 6812h as Transp. code ch. 281). 24 
(rcpaling V.T.C.S. ut. 6812h). 25 (stating that act is nonnMantk raxdification only), 1995 Ta 
Ses$. Law Sav. 1025,1195-W, 1870-71, abrogates the docUinc ofimpkd dedication as it would apply to 
roadrinEauuierofu),ooOorf~pe~ns,buttbatnahlte~pplieronlyprospectivelyfromAugust3l. 
1981. the rffaxivc date of former article 6812h. Las Vegas Pecan & Cart/e Co.. 682 S.W.M al 256; 
Bnrrhaupr Y. Na~arro County, 675 S.W.2d 335,338 Ckx App.-Waco 1984, writ ze!‘d nr.e.) (holdinS 
thal forma V.T.C.S. art. 6812h does not operate retroactively) h implied dedication beforc that date 
would no’ be affcctcd hy the statute. E.g.. Lindher v. Hi//, 691 S.W.2d 590.592 (Tea 1985). 
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1904. no writ); see Civ. Prac. & Rem. Code 5 16.036 (ten-year statute of limitation for 
adverse possession of real property). 

As we noted above, the citizd about whom you inquire do have access to their 
iands by public roads; but their dwellings have been located within their lands, away from 
the public roads and alongside or at the ends of the oil field roads. Thus, we interpret the 
statement that these citixws have no access to their homes except by way of the oil field 
roads to mean that the oil field roads are the ot@?oads to their homes, but not that the 
citizens cammt reach their property without crossing land owned by other persons. Jfthe 
citizen were unable to reach their property without crossing land owned by other persons, 
then these fbcts might invoke the doctrine of easement by necessity. This doctrine may be 
stated as follows: 

mf a tract of land conveyed is surrounded by the land of the grantor 
or by grantor’s land and that of a third person, only through which 
the grantee can have access or egress to the conveyed Ian& the 
grantee has a right-of-way by necessky over the remsining lands of 
the grantor; Moreover, the right exists in the tenants and assigns of 
the vendee as against the tenants and assigns of the vendor. 

31A TEX. JUR. 3D Garments und Licenses in Red Properry 5 35, at 79-80 (footnotes 
OUlittCd). 

Even iftbe citizens had easements by necessity, however, their use would not be 
adverse and therefore could not ripen htto easements by prescription. Necesshy 
establishes an implied grant of an easement over the remaining lands of the grantor, which 
grant “exists from the vety necessity that created it, and.. .the same will cease 
immediately upon the termbmtion of said necessity.” Sprmrmr v. Collins, 115 S.W. 337, 
339 (Ttx. Civ. App. 1908, writ refd). Therefore, the grantee’s continued use of a right of 
way by necessity is not adverse and camtot ripen into a prescriptive easement. Id 

Finally, you ask what procedure a local government should “go througb to declare 
such a roadway a public right-of-way so that public funds may legally be spent in the 
msintettance of such roadways.” Generally, the public’s prescriptive acquisition of the 
right of highway in a road is not dependent on the county’s recognition of the road as a 
public highway. See Porter v. Johnson, 151 S.W. 599,601 (‘Ten. Cii. App.-Dallas 1912, 
no writ). Nor, generally, must there be a judicial declaration that a road has become 
public by adverse possession before a county may spend public timds to maintain a road 
that in faa has become a public highway by adverse possession. “A pattern of wminued 
county mintenancc of a road is also relevsnt to the issue of whether a prescriptive 
c~sem~lt has been established.” 36 DAVID B. BROOKS, CouNIy AND SPECLU, Dmucr 
uw Q 40.7, at 4M (‘kxas Practice 1989) (citing Low v. Olgrrn, 572 S.W.2d 17 (Tex. 
Cii. App.-El Paso 1978, writ refd n.r.0. 

III a county of SO@09 or fewer persons, however, Transportation Code chapter 
381 restricts the possible modes of creation of public roads. See Act of May 1.1995.74th 
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Leg.. RS., ch. 165, 8 1, 1995 Tex. Sess. Law Serv. 1025, 1195-96 (to be cod&d at 
Transp. Code ch. 281). Such a 

county may acquire a public interest in a private road only by: 

(1) P’=h=; 

(2) condannation; 

(3) dedicatioa; or 

(4) a court’sJimIjut&ment of aciversepossesdon. 

Id at 11% (to be codified at Tramp. Code 8 281.002) (emphasis added). Thus, in such a 
county, a public roadway easement by prescription may not arise until it is declared in a 
6naJ Judgment. Chapter 281 does not apply to a,roadway easement by prescription that 
@ed before August 31. 1981. the e&ctive date of forma V.T.C.S. article 681215 the 
statutory predecessor to chapter 281. &e Act of June 1. 1981,67th Leg.. RS.. ch 613, 
1981 Tex. Gen. Laws 2412 @acting former V.T.C.S. art’6812h), npecrled by Act of 
May 1,1995,74th Leg., RS., ch. 165,s 24,199s Tex. Sess. Law Serv. 1025, 1870-71; 
Bdhqpt v. Ncntarro Coin@, 675 S.W.2d 335,338 (Tex. App.-Waco 1984, writ refd 
nr.e.) (holding that former V.T.C.S. art. 6812h does not operate retroactively); see &o 
Act of May 1, 1995, 74th Leg., RS., ch. 165, 88 1 (rer&@ng V.T.C.S. M. 6812h as 
Transp. Code ch. 281). 25 (stating that act is nonsubstantive rewditication only), 1995 
Tar Sess. Law !krv. 1025,1195-%, 1870-71. 

Although you 40 not ask whether a county must maintah’a public road aquirai 
lgnegziitiy note that~thc mainten&nca obligation is not necesmr$ coincidental 

The county has the option of determining which roads it wants to 
bring into the county road system for maintensnce, although this is 
not made clear in the statutes. A road may achieve the status of 
being public-that is, the public has a right to use it-either through 
common Jaw dedication or prescription, but without county 
responsibility for maintenance. This simply means that the owner of 
land over which a public road runs camtot close that road to the 
public; however, the county is not neceJsBfily responsible for its 
maintenanc8. 

36 BROOK$ supra, 0 40.6, at 400 (Texas Practice 1989). 

Furthermore, we caution that the constimtion generahy would prohii the 
spending of public tImdo to maintsin a private road unless the expenditure would serve a 
public purpose. See Tat. Const. art. JJJ, 8 52. The tkcts you descrii do not show that 
county maintenanw of the oil field roads would serve a public purpose. Iz therefore, your 
concern is whether a county is in any way obligated to maintain a private road that lies 
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wholly on private property for the benefit of the owner of such property. we would 
answer that under these facts the county has neither the obligation nor, under article JJJ, 
section 52. the authority to maintain such a road. 

SUMMARY 

A private road may become a pg of the public domain after 
long and wntinuous usage by the public. The public’s right of 
highway by prescriptive easement ripens al&r ten years of continuous 
and unintertupted public use that is adverse and exclusive and that is 
open and notorious or hnown to the owner of the servient tenement 
and acquiesced in by him or her. 

An casement by necessity is an easement by implied grant and 
thus is not’ adverse and cannot ripen into a prescriptive easement 
even after continuous use of such an easement for more than ten 
Yearo. 

Since August 31, 1981, the effbctive date of former V.T.C.S. 
azticie 6812h, now nonsubstantively recodiied as Transportation 
Code chapter 281, a public roadway easement by prescriPtion may 
notariseinacountyof5O,OOOorfewerpersonsuntilitisdeclaredin 
a final judgment .in a court of competent jurisdiction. For an 
easement ripening before that date, there is no legal re@rement that 
any county obtain a judicial declaration of a public road by adverse 
possession befbre the county may spend public iimds to maintain the 
roadway, and the public’s right of highway based on prescription 
before that date is not dependent on tbe county’s recognition of the 
road as a public highway. 

James B. Pinson 
Assistant Attorney General 
Opiion Committee 


