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The Honorable James Warren Smith, Jr. 
Frio Gnmty Attorney 
5OOEastSanAntonioStreet,Box1 
Pearsa& Texas 78061-1421 

DearMr. Smith: 

Latex Opiion No. 96-075 

Be: Use of fimds collected as compen- 
sation hy a prosecuthg attorney under 
section 71.041, Family Code, which 
providesforcoststobeawessedagainsta 
person who becomes the subject of a 
protective order as a result of having 
cummitte!d family violawx (lD# 37366) 

You ask whe-ther the fee~colkcted pursuant to Family Code section 71.041(d) is 
analogousto,andmaybeadministeredanddisbursadinthesamewayas,the”hotch~~ 
tbd created hy article 102.007(f) of the Code of Criminal Procedure. It is not, and may 
not he. 

Section 71.041(d) of the Family Code provides that a court may award attomey’s 
fees to, inier alia, a proxcuting attorney “qmxntiq au applicant [for a protective 
order] aghst the party who is found to have committed family violence.” In desaibii 
the disposition of such fees. the statute provides that ‘[t]he amount of fees collected under 
this s&section as compensation for the fees of a prosecutbg attorney shall be paid to the 
credit of the eftotd ikom which the salarks of employees of the prosecuting attorney 
arepaidorsupplemented....” Fam. Code 5 71.041(d) (anphasis added). 

By contrast, the laquage cmating the “hot check” iimd explicitly places that fund 
within the sole discretion of the county attomeyz 

Fees c&z&d under Subsection (c) of this article shall be 
depositedinthecountytreasuyinaqxvial~tobe&in~~ed 
byfhecamtyatiomq.... Expendituresfromthiskndshollbe~ 
the de akretion oftbe attorney and may he used only to d&y the 
salaries and expenses of the prosecutor’s office, but in no event may 
thecountyattomey... supplement his or her own salary &om this 
fund. 

&de Grim. Proc. art. 102.007(f) (emphasis added). 
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As we have noted in a series of opinions, the admh&mion of the “hot check’ 
fund is “wholly outside of the county budgeting process.” Attorney General Opiion 
DM-357 (1995) at 6. However, what takes the fund out of the budgeting process is the 
statute’s explicit grant of discretionary authority to the county attorney. Absent such 
language or its equivalent, see Attorney Genersl Opinion DM-398 (1996) at 1 (language 
descriimg interest on escrow amount as “sole property” of tax assessor-collector, 
instructing wUector to ktain” such inter- pemdmng “no other * to use interest, 
and forbidding use of interest to reduce .cokctor’s annual appropriation was sufSchmt to 
allow cokctor to dispose of interest without approval of commissioners’ court), 
expenditure of county funds is under the control of the commissioners’ court. Attorney 
General Opiion DM-357 (1995) at 3. No such explicit authority over the fees in question 
here is granted the prosecutor by the Family Code. While the language of the Family 
Code section is suSicient to earmsrh the ikals for the use of the prosecutor’s office, it is 
not sutlkient to take the funds out of the general county budgeting process. 

SUMMARY 

Attorney’s fees awarded to proswaning attorneys under section 
71.041(d) are not analogous to the “hot chech fbnd” created by 
article 102.007(f) of the Code of Crhniml procedure, and must be . . 
adrmnrstered.3UddisbursediIlaccordanccWiththCOrdiaaryCOUUty 

budgeting process. 

yours very truly. 

James E. Tourtelott 
L4ssismAttomeyGeneral 
Opiion Committee 


