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Re: wllekaguleral-lawmlmi~tllat 
dhmexestenitolywithintlKeeyearsoftlle 
0rigiMl aMexation may diswdme wa%er 
andaewerservicetothedisannaredtitory 
inakxodanuwithLocal~Code 
43.033(b)orioacxmrdanccwithWaterCode 
sectio~13.25O(b) (Iwf38803) 

LocalGovanmentCodesection43.033(b)autborizesagmaal-law~~~, 
withinoutothreeyearsaAer~anana,todisanncx~sreaandtodiscontirme 
water and sewer service to the area By contrast, Water Code section !3.250@) 
aothozizesacer&atedmunic$alitythatprwidawr&audsewersavicetodscon&e 
~ato~~ppartofasaviaareaonlyforaonpaymeatornormse Ifageneral-law 
municip8litythathasbeengrantedacutifi~ofpubliccomfenienceaodmoessity 
disannaresananamorethanoneyearbutlessthaathreeyeers~a~theana. 
maythemunic+alitydiscontinuewaterandsewerticetothedisanmxodareain 
atxardaau with Local Government Code seotion 43.033(b)? We conclude that it may 
we fiuther conclude that section 13.250(b) of the- Water Code does not apply in this 
SitWtiOO. 

You indicate that the municipality of Parks has armexed territory under Local 
Government Code section 43.033(a). The’Perker water system sesves all of the temitory 

you describe. Additionally, all of the annexed taritory is within an area covered by 
Parker’s certiiicate of public convenience end neces&y, which the Texs Natural 
Resources and tlmemtion Commission ius issued under Water Code chapter 13, 
subchapter G. You Cuther state that a majority of the landowners iu the territory aoaexed 
byParkxvoted todiilmderLocalGo~ Codesection43.033(b). Following 
disannexation, Parker notitled landowners in the diszumexed territory that, in accordance 
with section 43.033(b), it would discontinue water and sewer service to the area The 
landowners, however, protested to the Natural Resources and consavation Commksio~ 
which informed Parker that Water Code section 13.250(b) prohiii the municiprdity C-am 
cliscontinuing water or sewer service except for nonpaymef& nonuse, or a similar teason. 
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You ask whether the Local Government Code or the Water Code governs Parker’s plan to 
discontinue service to the diiexed territory.1 

We begh~ by discussing the two statutes about which you ask. We consider first 
Local Government Code section 43.033, which authorizes a general-law municipality to 
annex adjacent territory without the consent of the territory’s landowners if certain 
conditions are met.2 Subsection (b) provides landowners in the newly annexed territory an 
opporttmity to opt out of the annexation:3 

If, after one year but before three years from the passage of an 
ordiice annexing an area under this section, a majority of the 
landowners or registered voters in the area vote by petition submitted 
to the municipality for disannexation, the municipality shall 
immediately disannex the area. If the municipality diiexes the 
area under this subsection, the mtiqicipality may discontinue 
providing the area with water and sewer service. 

Qcal Gov’t Cod0 8 43.033(a). Speoitlcally, a gumal-law municipali~ that wishes to mma 
adjaaat taritory withont the anscrlt of the tsadowacn ialllotuTitolymustensluothatbixanditionsam 
‘at 

(1) the municipality has a pqndation of 1,000 or more and is not cligib~e 
toadopallome¶decharta, 

(3) themmdcipality~kpmvidhgtheamawithwatcxorsewu 
smia; 

(6) the mmdcipaliIy and ‘he @axed lalubmmllavennteotomdan 
ageementtoaotmmcxthearcaforaartaintimcpuiod. 

Id 

‘Subsection@)wssaddedmSenatcBill7&1ofthefZdLegislaturronthcrenate~. Ddmto 
on S5.764 oa ‘he Floor of ‘he 8ena’e. Z?d Leg. (Apr. 11,199l) (statcnwt of Senator Bivins) (tape 
available from 8enatc Staff tkrvias). lntmdocing the amndmcnt. salatorBii~thatit 
prwiQresidentsofanew~mmexulareawithYducpnnxss.” Id. ScnateBii764’scompanion,Hoosc 
Bill985,wasamcndcdtocompottwitbSenateBiU764onthcbousenwr. S?ehbatcOn~.9%5On 
the Ptoor of the l-loose, 72d Leg. (May 17.1991) (statanem of Rcplwmativc Stiles) (tap available fium 
House VidedAudio selvias). 
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We assume Parker is a genera)-law municipality and that it properly annexed and then 
disannexed the territory in question. 

We consider next the Water Code provisions you raise. Under section 13.250(a), 
any retail public utihty, including a municipality,* that holds a cert&xte of public 
wnvenience and necessity must serve every consumer within the certitied area, rendering 
“wntinuous and adequate service within the area.” The certificate holder may diintinue 
setvice to a certitied service area or part of a certitied service area in five cirwmsmnws 
only: 

1. The Texas Natural Resource Conservation Commission has 
certified that the diswntinuance will not adversely affect the present 
or the future wnvenience and necessity. 

2. The constm~er or wnsumers has or have not paid for utility 
se-Nices. 

3. The consumer or consumers has or have not paid for sewer 
se-rvius. 

4. Theseniceshawnotbeenused. 

5. The municipahty finds other reasons similar to numbers 24 
“in the usual wum of business.“r 

We assume that none of these five cimumstances are present. 

In our opinion, and based upon the information you haw provided us, Local 
Govermnent Code 43.033(b) permits Parker to diswntinue service in this situation, and 
Water Code section 13.250 is inapplicable. Where a general and a special provision 
wnflict irrewncilably. the special provision prevails as an exception to the general 
provision, particularly where the speoial provision was enacted after the genera) 
provision.6 We believe Water Code section 13.250(b) provides generally for a certificated 
municipality to discontinue service in circumstances other than a disannexation under 
Local Government Code section 43.033(b). On the other hand, Local Government Code 
section 43.033(b) provides a special exception whereby a municipality, whether the 
municipality is certificated or not, may diintinue service in wnnection with 
disamrexation under that section. In reaching this conclusion, we note that the legislature 

‘see walu code 8 13.002(19) (dcBning “Mail poblic OtiliW). 

%ov’t Code 0 311.026(b). 
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enacted Local Govcrment Code section 43.033 in 1991,’ while it added subsection (b) to 
Water Code section 13.250 in 1987.” 

SUMMARY 

Lad Government Code section 43.033(b) provides a special 
exception to Water Code section 13.250(b) under which a 
municipality, whether the municipality is certificated or not, may 
discontinue service in connection with disannexation under section 
43.033. Consequently, a general-law municipality that diiexes 
territory under Local Govixnment Code section 43.033(b) may 
discontinue water and sewer service to the disannexed territory as 
provided in section 43.033(b). 

Y~vaytruly, 

kfP$qia%@ 

K K. Oltrogge 
Assistant Attorney General 
Opiion Committee 

‘See AC’ nflvlay 26.1991.72d Lq., R.S.. ch. 904, $j 1.1991 Tar GUI. Laws 3239.3240. 

‘See Act ofhmc 1,19S7.7OthLq.. RS., ch 539.0 14 1987 Tcx. Gan. Laws 2161.216647. 


