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Dear Representative Counts: 

You have requested our opinion as to whether a member of the Board of Regents of the 
Texas State Technical College System (“TSTCS”) may be appointed chancellor of the system if he 
resigns prior to the offer of employment. 

Under the provisions of chapter 135 of the Education Code, TSTCS is a coeducational two- 
year institution of higher education offering courses of study in technic-vocational education for 
which thereis demand within the State of Texas. Bduc. Code 8 135.Ol(a).,~ The system is wmposexl 
of a number of campuses and extension centers opera&g throughout the state. Id. 5 13 5.02. The 
board awards “associate of applied science degrees, certificates, and diplomas limited to those 
appropriate to technical education.” Id. 3 135.5 1. Control of TSTCS “is vested in a board of nine 
regents,” section 135.21, each of whom is appointed by the governor for a term of six years. Id 
8s 135.22, .23. A prior opinion of this office held that TSTCS is a state agency. See Attorney 
General OpiniooH-1116 (1978) at 1. 

As you indicate, section 130.089 of the Bducation Code prohibits a public junior college from 
employing or commcting ‘kith an individual who was a member of the board of trustees of the junior 
wIlege b&x-e the tkst anniversary of the date the individual ceased to be a member of the board of 
trustees.” TSTCS, however, is not a *junior college” for purposes of the Bducatioo Code, and the 
provisions ofchapter 130 are not applicable to it. Chapter 135, which governs TSTCS. wntains no 
similar ban on the employment of former regents. 

You also ash about section 47 of article LX of the current General Appropriations Act, which 
provides: “None of the timds appropriated by tbis Act may be used to enter into a wnsultant wotract 
with any individual who has been previously employed by the department or agency within the past 
twelve months.” General Appropriations Act, Act of May 25,1995,74th Log., RS., ch. 1063, art. 
DC, 3 47,1995 Tar Gen Laws 5242,6095. Under the terms of chapter 135 of the Bducatioo Code, 

http://intranet1.oag.state.tx.us/opinions/h/H1116.pdf
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an“executk office? or chancellor of TSTCS, appointed by the board of regents, is responsible for 
the “general omageomt” of TSTCS. Educ. Code 5 135.27(d). In our opinion, this “executive 
officer” cannot reasonably be said to be a “wnsuhant” for purposes of the section 47 restriction. 
Furthwwre, a regent is not sn individual who is Qnployed” by TSTCS, since he or she is prohibited 
l?om rexking “salary or compemation” for his or her services. Id. 3 135.26. We conclude therefore 
that section 47 does not itselfbar a former regent t?om appointment as chancellor of TSTCS. 

Finally, you inquire about section 572.054(a) of the Government Code which prohibits a 
former member of a kgulatory agency” from making 

any coomumicatioo to or appearance before an officer or employee of the 
agency in which the member or executive head served before the sewnd 
aooivm of the date the member or executive head ceased to be a member 
of the goveming body or the exewtive head of the agency if the 
wounuoicatioo or appearance is made: 

(1) with the intent to intluen~ and 

(2) on behalf of any person in wmuxtioo with any matter on which 
the person seeks official action. 

“person” is detined as “an individual or a business entity.” Gov’t Code § 572.002(7). A Yegulatory 
agency” is defined as 

anyd-w omissioq board, or other agency, except the secretary of 
state and the wmptroller, that: 

(A) is in the exewtive branch of government; 

(B) has authority that is not limited to a geographical portion of 
the state; 

(C) was created by the Terms Constitutioo or a statute of this state; 
and 

(D) has wostitutiooal or statutory authority to engage in 
reguIati00. 

Id $572.002(S). 

It is not clear whether the authority of TSTCS might more properly be characterized as 
“statewide” or as “limited” to those specific wunties designated in the statute. Furthermore, it is not 
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apparent that TSTCS may be deemed a “regulatory agency’ at all.’ For reasons explained below, 
however, we need not address those issues here. 

Even if it is assumed, however, that TSTCS is a “regtdatory agency” of “statewide 
jurisdiction,” it does not follow that section 572.054(a) would act to prohii the appointment of a 
tkuer regent as chancellor. In Ethics Advisory Opinion No. 278, the Ethics Commission held that 
a former member of the Commissioo on Fire Protection was not prohiiited from serving on an 

. advimyw-tothewomnssl ‘on The opinion acknowledged tha& as a member of the advisory 
~~“theformerboardmemberwouldw~~withmembersofthew~ * ‘ooioorder 
to inthrence wmmission action.” Ethics Advisory Opiioo No. 278 (1995) at 2. The Ethics 
Commission found, however, that such wmmunications would be made, not “on behalf of any 
person,” as prohibited by the statute, but “on behalf of [the] advisory wmmittee.” Id. Smce “the 
advisory wmmittee is neither an individual nor a business entity,* the revolving door prohibitions 
would not apply to such wmmunications.” Id 

L&ewiqinthesituationyoudesaibqanycommum ‘a&mmadebytheformerboard member 
totbeboardwouldnotbea wommicatioo “on behalfof anyperson,,” i.e., “an individual or business 
entity,” see Gov’t Code 5 572.002(7), but rather a wmmunicatioo in his capacity as chanceUor, or 
exe&ve officer, of TSTCS. In such a case, the revolving door prohibition would not be applicable. 

Although no statute absolutely prohibits a former board member from being appointed 
chancellor of TSTCS, the common-law-doctrine of incompatibiity restricts the timing of such 
appointment. It is a well-settled principle that a public board may not appoint one of its members to 
an office or position while that person is still a member of the board. Ehlinger v. Clark, 8 S.W.2d 
666,673-74 (7%~ 1928); Attorney GeneraI Opiions IM-934 (1988), C-452 (1965); Letter Opinion 
Nos. !34-020 (1994). 92-008 (1992). As the court stated inst. Z..ornk Southwestern RaiZuqv Company 
of Tw v. Nqles Zndependent School Dis@ict, 30 S.W.2d 703,706 (Tex. Civ. App.-Texarkana 
1930,oo writ), 

http://intranet1.oag.state.tx.us/opinions/lo92/LO92-008.pdf
http://intranet1.oag.state.tx.us/opinions/lo94/LO94-020.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0934.pdf
http://intranet1.oag.state.tx.us/opinions/c/C452.pdf
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It is contrary to the policy of the law for an officer to use his official 
appointing power to place himself in offi- so that, even in the absence of 
statutory inhibition, all officers who have the appointing power are 
disqualified for appointment to the 05ce-s to which they may appoint. 

Zdat706(quoting46c.J.,PowerofAppointment~MembersfripPinAppointingBaiy,,43,at940). 
Furthermore, since, under the terms of article ?WI, section 17 of the Texas Con&ution, a board 
member wbo resigos wotinues to hold office until his successor has qualUied, he may not be 
appointed to the position of chancellor until the governor has appointed his successor, and that 
individual has taken tbe oath of office. See Attorney General Opiioo JM-934 (1988). 

SUMMARY 

A former member of the Board of Regents of the Texas State Technical 
College System is eligible to be appointed executive 05cer of the system, 
provided his swwssor as regent has qualifled for and taken the oath of office 
prior to the appointment. 

Rick Gilpin 
u 

Deputy Chief 
Opinion Committee 

http://intranet1.oag.state.tx.us/opinions/jm/JM0934.pdf

