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Dear Mr. Vance: 

You ask whether the City of Wylie, a homerule city, may enforce its ordinances in 
unincorporated areas outside the Wylie city limits in Cohin and Dallas Counties. 

The City of Wylie (“the city”) lies mostly within Collin County and partly within Dallas 
County. The city has a Sre department that provides fire protection services within city limits. You 
tell us that the city has contracted with Collin County to provide the protection services to 
unincorporated areas of the county. Although this office has not reviewed the contract, you tell us 
that it was made pursuant to Local Government Code section 352.001, which authorizes a county 
commissioners court to contract with a city to provide fire protection services to unincorporated 
areas of a county. You say that no such contract exists between the city and Dallas County. 

As a general rule. a city can exercise its powers only within the city’s corporate limits unless 
power is expressly or impliedly extended by the Terms Constitution or by statute to apply to areas 
outside the limits. See Ci& ofAustin v. Jan&I, 662 S.W.2d 779,782 (Tex, App.-Austin 1983, writ 
dism’d w.0.j.); Ci@ of West Lake HiIlls v. WestwoodLegal Defense Fund, 598 S.W.2d 681,686 
(Tex.Civ.App.-Waco 198O,nowrit);Ci~ofSweefnwterv.Hummer,259S.W. 191,19S(‘Gx. Civ. 
App.-Fort Worth 1923, wrh dism’d); ExErparre Erneti, 136 S.W.2d 595,597-98 (Tex. Grim. App. 
1939); Attorney General Opinion JM-226 (1984) at 2. Extraterritorial power will be implied only 
when such power is reasonably incident to those powers expressly granted or is essential to the object 
and purposes of the city. JamaiI, 662 S.W.2d at 782; Weshke Hi& 598 S.W.2d at 683. “[A]ny 
fair, reasonable, or substantial doubt as to the existence of a power will be resolved against the 
municipality.” WesiIake Hills, 598 S.W.2d at 683. 

Although you do not tell us what particular ordinance is at issue, we understand you to be 
concerned about enforcement of the city tire code generally. Your questions require us to determine 
whether the city has express or implied authority to enforce its tire code outside city limits. However, 
because you do not ask about a specific ordinance, we do not determine whether the city has express 
or implied authority to enforce any particular ordinance. 

Your first question is whether the city may enforce its Sre ordiices in Dallas County, where 
the city does not provide fire protection services. You say that the city is enforcing its ordinances 
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in. Dallas County in apparent reliance upon Local Government Code chapter 42. Chapter 42 
designates the exha&rhorial jurisdiction of cities in order to allow cities to “promote and protect the 
general health, safety, and welfare of persons residing in and adjacent to the municipalities.” Local 
Gov’t Code 8 42.001. As a municipality with a population of 8,716 inhabitants,’ Wylie has 
extraterritorial jurisdiction over unincorporated areas within the one-mile area contiguous to its 
boudaries. IO! 3 421X1(2) (establishing one-mile extraterritorial jurisdiction for mun@ipalities with 
5,000 to 24,999 inhabitants). 

No specitic purpose for extraterritorial jurisdiction is provided in chapter 42, and courts have 
not interpreted chapter 42 as allowing general extraterritotial enforcement of city ordinances. 
Instead, courts have allowed cities to enforce ordinances in their extraterritorial jurisdiction only if 
expressly authorized to do so by other specitic statutes. See JamaiI, 662 S.W.2d at 782-83; Wed 
Lake HiIk, 598 S.Wfd at 683. We agree with you that chapter 42 alone does not give the city 
express authority to enforce its ordinances in areas of Dallas County that tie beyond the city’s 
bolmdalies. 

You state that the city relies upon Local Government Code section 217.042 for express 
authority to enforce city ordiices in the city’s extrakrritoriaJ jurisdiction and beyond. Section 
217.042 provides: 

(a) [A homsrule] municipality may detine and prohibit any nuisance 
within the limits of the municipality and within 5,000 feet outside the 
limits. 

(b) The municipahty may enforce all ordinsnces necessary to prevent 
and summarily abate and remove a nuisance. 

You believe that the city has no authority to issue citations pursuant to section 217.042 for engaging 
in a prohibited activity unless the city has declared the activity to constitute a nuisance. We agree. 
Although it is within the city’s discretion whether to exercise the extraterritoriaJ power granted to it 
in section 217.042, the city must observe the statutory provisions ifthe power is to be used. See 
CanaIes v. Laughlin, 214 S.W.2d 451, 457 (1948). Section 217.042 requires a deiinition or 
declaration of an activity as a nuisance before a city can prohibit a nuisance or enforce a nuisance 
ordinance outside city limits. Thus we conclude that the city may not enforce an ordinance with 
respect to an activity outside city limits under the authority of Local Government Code section 
217.042 unless the city has enacted an ordinance declaring the activity to constitute a nuisance.* 

‘see U.S. Dep’1 of commace. Cm 90. General Populatim charactaistics: Texas 14 (1992). 
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Your second and third questions pertain to Collin County. You ask whether the city may 
enEorceits!ireot-dimhmbl tminwrporated areas in the county called “6re districts,” where the city 
provides tire protection services by contract with the county. You ask in particular about regulation 
of outdoor burning activities in the Sre districts. No statute expressly authorizes a city to apply its 
fire ordinances generally in areas outside its boundaries. We must determine, therefore, whether 
power to apply city the ordinances extraterritorially may be implied from the city’s provision of tire 
protection services to the county under the authority of Local Government Code section 352.OOl.s 

Local Govemm& Code chapter 352 authorizes counties to provide tire protection services 
to county residents who live outside of municipalities. See Local Gov’t Code 6 352.001(a). This 
authority includes the power to contract with a city for the provision of Sre protection services in the 
county. IO! fj 352.001(b)(3). In providing such services to county residents, the city acts as an 
bent of the county. Section 352.004 makes city employees and fire fighters the agents of the 
county when they are providing tire protection services. Id 5 352.004(b).’ Section 352.004 also 
deems a city not liable for the acts of its employees in fighting Sres in the county. ZG! 5 352.004(c).’ 

We view section 352.001’s authorization of a city-county contract as an extensior~ of a 
county’s authority to provide tire protection services, rather than as an expansion of city power. 
Thus we do not infer fkom chapter 352 that the city’s tire ordinances apply to areas outside city limits 
merely because the city is provXng fue protection services there. 

We reach the same conclusion with respect the regulation of outdoor burning. The Texas 
CleanAirActauthorizestheTexasNaturalResomce and Conservation Commission (the ?IlRCc”) 
to control and prohiiit the outdoor burning of waste and combustiile material. Health & Safety Code 
5 382.018. The TNRCC has adopted rules prohibiting outdoor burning except in certain 
&am&anws. See 30 T.AC. 85 111.201- .221. We understand that the city has enacted its own 
outdoor burning ordinances,6 and that Collin County has adopted outdoor burning “guidelines” to 
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enforce state law and help residents comply with the law.’ In accordance with the discussion above, 
we conclude that the city may not issue or deny city outdoor burning permits in the fire districts. 

Fm, we note that county tire mamhals have a statutory obligation to “coordinate the work 
of the various fire-fighting and tire prevention units in the county.” Local Gov’t Code $352.019. 
It is for the county to determine how it will coordinate with the city to enforce state and county tire 
regulations in the the districts. 

SUMMARY 

The City of Wylie must define or declare an activity to be a nuisance 
before it can enforce a city ordinance outside city limits pursuant to Local 
Government Code section 217.042. Local Government Code section 
352.001, which authorizes a county commissioners court to contract with a 
city for the provision of tire protection services in unincorporated areas of the 
cotmty, does not authorbz a city to enforce its tire code in areas of the county 
outside city limits to which the city provides fire protection setvices. nor does 
it authorize a city to issue or deny outdoor burning permits in the areas. 

Assistant Attorney General 
Opiion Committee 


