DON STRICKLIN 58 \'.\t DISTRICT ATTORNEY'S BUILDING

FIRST ASSISTANT \%E\ 2] 201 FANNIN, SUITE 200
Far /y HOUSTON, TEXAS 77002
e
JOHN B. HOLMES, JR.
DISTRICT ATTORNEY ) \m
: HARRIS COUNTY, TEXAS 5

March 21, 1991

Honorabhle Dan Morales

Attorney General

State of Texas

Supreme Court Building HECElVED
P.O. Box 12548

Austin, Texas 78711 MR 25 9
Al N: . ] k |1 i . '
o ggai?rt:n,cépgggon Committee Opm!on Commlttee

Dear Sir:

This office has received reports from more thar one
complainant that the Metropolitan Transit Authority of Farris
County intends to issue a Request for Proposal to private incustry
in preparation for the award of a contract to design, kuild,
operate and maintain a rail or fixed guideway transit system. The
reports indicate that the Authority intends to award the cortract
by competitive negotiation with the selection being based on other
factors in addition to cost. Pursuant to V.T.C.A., Government
Code, § 402.043, this office is hereby requesting the wiritten
opinion of the Attorney General with regards to the following
questions:

1. Does the construction of a rail, monorail or fixed
guideway transit system constitute an improvement to real prorerty?

2. 1Is the purchase of such a transit system subject to the
competitive bid requirements of Section 14(a) of Article 1118x
V.A.C.8.7?

This office has briefed the questions and a copy oI our
memorandum of law addressing the issue is enclosed along with a
copy of the opinion of the Authority's private counsel Jorathan
Day. Your prompt consideration of this matter is gieatly
appreciated, since the Metropolitan Transit Authog;% ostersibly
near the award of a contract. ///15

Sin / /'/ // /
Holmjyvfg?bb4’ ,5;
/

'District Attorney
Harris County, Texas
/ -

cc: Mr. Anthony Hall v
Metropolitan Transit Authority

or parms Couney ACCOMPANIED BY ENCLOSURES —
FILED SEPARATELY
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MEMORANDUM OF LAW

1880B: 1. Does the construction of a rail, meonorail or fixed
guideway transit system constitute an improvement to real property?
The Metropolitan Transit Authority of Harris County,
hereinafter referred to as "the Authoerity", exists by virtue of
Tex. Rev, Civ. Stat. Ann. Art. 1118x, §ld{a)(Vernon's 1975}, which
ragquires generally in 8ec. 14(a) that with certain exceptione, all
contracts for construction of improvements or contracts of purchase
in excess of §10,000 be awarded by competitive bid. Tha
competitive bid requirement specifically applies to all contracts
of over $10,000 for the purchase of material, machinery, equipment
supplies and all other property except real property. Section 14
exenpts "personal and professional services” or "the acguisition
of existing transit systems" from the coperation of this section.
The Board of the Authority is empowered by said statute to
provide for rules permitting a waiver of the bid requirement in the
event of an emerqen?y, or in the event the needed materials are
avajlable from only one source., The Authority is also parﬁitted
to make rules permit?ing the waiver of this bid requirement "in the
avent that, except for oconstruction of improvements on real
property, in a procurement reguiring design by the supplier
competitive biddingl would not be appropriate and competitive
negotiation, with proposals solicited from an adegquate number of
qualified sources, would permit reasonable competition consistent
with the nature anq requirements of the procurement, or ih the

aevent that, except for construction of improvements on real
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property, after splicitation it 1s ascertained that there will be
only one bidder". (emphasis added)

Obviocualy, whether the Authority made appropriate findings and
had an appropriate factual basis for said findings would he a
question of fact. To determine whether the Authority hay the
ability to make rules permitting the waiver of bidding requiréments
for the purchase of their proposed "rail" system, however, oné must
firat address the issue of whether such contracts are contracﬁs for
the "oonstruction of improvements on real property",

There is no statutory definition of "improvements to real
propearty" but the term has been treated extensively in actions by
tenants or trespassers to recover for "improvements" made to real
property Dbelenging to another and in the area of public
improvements.

Hiltbrically the term "“improvements" has been used} when
referring to additions to real property that are permanently
affixed to the land (understanding that in this day and time
nothing is "permanent") and either add value to the property or
adapt the property to some particular use (42 C.J.8. Improvemants
§ 421). This is true even though the addition is not appropriate
for the use the owner wishes to make of the land (42 C.J.8.
Inprovements § 422).

In Nine Hundred Majn. Inc.. v, Citv of Houston, 150 S.W.2d
468, 472 (Tex. App. - Galveston 1941, writ dism'd judgmt cor.), the
Court, citing several cases, reascnad "that the term "improvements™
comprehends all additions to the freehold, except "trade fixtures”

vhich can be removed without injury ...". Likewise there was no



question that an elevator in a multi-storied building was an
improvement to real property in Ellerbe v. Otis Elevator Co., 618
S.W.2d4 870, 872 (Tex. App. - Houston [1st Dist.] 1981, writ ref'd
n.r.e.

The Texas Courts have opted, however, to treat railroad rail
and crossties as perscnal property in several cases, In 1888, in
Preston v. Sabine & ¥.T., Rv, Co,, (70 Tex. 375, 7 S.W. B25) (1888),
the Court was confronted with a landowner's attempt to recover for
track laid by a railroad as a trespasser and removed by the
railroad; the landowner claiming that the track was annexed to the
land. 1In an opinioﬁ that indicafes that the Court did not have
time to "review the cases bearing on the question" as the end of
the term was at haﬁd, the Court held that railway constructed
without authority on the land of another does not become the
property of the landowner. In 1941, in . O,
Schoenfeld, 146 S.W.2d 724 (Tex. 1%41), the Supreme Court citing
PragtqQn, held "(T)he rule has long been established in this state
that wmaterial in rgilroad tracks 1ls regarded as being personal
proparty, and in erecting spur tracks on land not owned by it, upon
discontinuance of the tracks the railroad company could remo?e the
material of which they were made. It has also been heltf that
material in a railroad track remains personal property, anq doas
not become a part of the underlying real estate". In 1965, the
Fort Worth Court of Civil Appeals in gity gf TFort ﬂgm" V.
Southvest Nagazipe, 358 S,W.2d 139 (Tex. Civ. App. - Ft. Worth
1962, writ ref'd n.r.e.), cert. denied, 372 U.S, 914 (1963), then

quoted this "“establishad" rule of law from Texas & N,Q0.R., Co, V.
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Schoenfeld, 146 B.W.2d 724.

A careful reading of Preston demonstrates that the ruling was
based in part on "Railroad Co, v. Hays, 5 Tex, Law Rev. 771",
holding that a landowner was not entitled to recover for the value
of a track laid by a trespassing railroad company in a subsequent
condemnation action by that railroad company. In 1896, the Court
of ¢ivil Appeals in Tex. & Pac. Ry, Co, v, C,3, Hays, 3 Willson 58,
(Tex. Ct. App. 1896), held that "improvements erected by a railway
company on thé¢é right of way or other easement prior to condemnation
do not pase as fixtures to the iand, o as to be estimafnd as
damages in condemning the land under the right of eminent domain.”
The Court offaered tha additional explanation that "{Q)jur vicﬁ also
was that the right of the company to us¢ the land in qguestion baing
temporary, for tempcrary uses, the fixtures erected by it fo1; such
use would be movablg, analogous to the case of a tenant under a
leage, who censtructs his own convenience improvements eolely to
enable him to enjoy the premises during the period of his léase,
and that in such case the improvements would not he deeped a
dedication to or improvements of the freshold." The court then
held that under the facts of that particular case the teunporary
pumping stations erected by the railroad were improvements éc the
land and title passed to the owner of the land pursuant:to a
reversion provision‘governing ownership of the land. This reviev
of the law was cons?atent with Tex, & Pac. Ry. Co, v. C.8, Have,
3 Willson 58 (Tex. Ct. App. 18968), cited above wherain the Court
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referred to Q;g1g_z;_ﬁ;*_gggl_g_gggi;ig_BABxﬁggé, 26 Minn. 66, 1
N.W. 816 (1879) as Qtanding for the proposition "that, thouqh the
company was a trespaéser because entering under a void charte*, and
whatever it affixed to the soil became a part of the lanﬁ, and
strictly belonged to the owner of the soil, yet, as in;these
condemnation proceedings, the queetion is, what is fair, juét and
equitable compensation to be paid to the owner for taking thailand,
and damageg arising from the same, such owner is not entitied to
have included as a part of such compensation the value added to the
land by the road=bed, ties, rails, etc., placed on it by the
company." | | i

The true basis for the ruling in Presten and its proqiny is
the logical proposition that a trespasser who had authority to
condenn the property for the public use is liakle for the vaiue of
the property as it existed before the trespass and not as improved
for the sinple reason that the taking for the public benefit would
have happened anyway and the just compensation is the value as it
¢xistad when taken. The Court of Civil Appeals in 1894, reooénized
this principle in International Bridge & Tramwav Co, Vv, Molapne, 8
Tex. Civ. App. 665,.28 S.W. 454 (Tex. 1894), wherein they dealt

with a trespass by one without the power of eminent domain and held
the bridge to bs an improvement and put the bridge company in the
postures of a trespasser trying to recover an improvement made in

good faith.
The United States Supreme Court in Jackson v. ludeling, 99
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U.B. 513 (1878), racognized repairs made to a dilapldated railroad
in Louisiana as improvements and allowed a bad faith trespasser
compensation for such improvementsz based upon the Spanish Partidas
and the Code Napoleon then in effect in Louisiana.

The Supreme Court of Texas in 1897, apparently recognized the
incongruous nature of its decision in Preston that structures
placed on the land did not become a part of the land and offersd
an appropriate explanation in g;;x_g1_ggg_an;gngggg;sxgngjggn, 91
Tex, 43%, 41 S.W. 477 (Tex. 1897), "{0O)rdinarily, whatever a
traspasser annexes to the land of another becomes the property of
the owner of the land; and hence the case of a railroad can only
be distinguished upon the ground that the company had the original
right to take the sasement, and that the owner was merely entitled
to the compensation, with the power to hold the property until the _
conpensation should be properly assessed and paid."

This more rational reasoning was approved by the Waco Court
of Ccivil Appeals in Q.H. Nagel v, Texas Pipe Line Co., 336 8.W. 2d
265, (Tex. Clv. App. - Waco, 1960, no writ), when they held:

"(0)rdinarily, whatever a trespasser annexes to the land of
ancther becomes the property of the owner of the land. There
is, however, aﬁ exception to this rule. Where one with the
right of condemnation, without consent of the owner or the
condemnation, affixes improvements to the realty, the‘dwnor
is not entitled to compensation for the improvements. |

The landowner, upon subsequent condemnation, 1s only
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entitled to compensation for his land, together with the

reasonable rental value of the land for the period such

inprovements were thereon without benefit of condemnat;on."

(emphasis added by the Court) |
The Court cited Preston and ML&&QMW as
standing for this proposition.

Logical analysis, therefore, suggests that both the pipeline
in Nagel and the railroad in Pregton were improvements, but kecause
the respective utilities had the powser of eminent domain, neo title
te the facility built for the public benefit passed to the
landowner. Thus having addressed and recognized those cases
setting forth an excaption, cne is still left with the general rule
that items permanent}y affixed to the land are "improvementu"; The
14th Court of CIvil‘Appeals while giving lip service to Preston
thus held in Moore y; Botelle, 719 S.W.2d 372 (Tex., App. - Houston
[14th Dist.) 1986, writ ref'd n,r.e.), that gravel roadbed from a
railroad track was a part of the realty. Likewise, the Supreme
Court in 1904 in Missouri, K, & T. Ry, of Texas v. Mott, 98 Tex.
91, 81 8.W. 285 (Tex. 1904), referred to stock pens hullt by a
railroad &as improvements.

Limited guidance in determining whether or not the
construction of such a transit system is an "improvement® té real
pProperty may be found by reviewing the statutes of the stste of
Texas. TexX. Rev. Civ, Stat, Ann. Art., 6345 (Vernon's 1925), which

deals with the authority of Railway Companies to horrow money,




Metropolitan Transit Authority being a bedy politic (Tex. Rev. Civ.
Sta¥, Ann., Art. 1118x, § 6&(a) (Vernon's 1875)) with power of
eminent domain {Tex. Rev. Civ, Stat. Ann. Art. 1118x, § 6C(h)
(Varnon's 1975)), and its exercise of power baing for puhlic
purpose (Tex. Rev., Civ. Stat. Ann. Art. 1118x, § 6C(a) {(Vernon's
1975)), its congtruction activities should be claesed as public
iwprovements. [In a similar wvein, the construction of public
parking facilities by municipalities hag been held to be a publie
inprovement (J.M, Anmstater v. Anhdreas, 273 S.W.2d4 95 (Tex. Civ,
App., = El Paso 1954, writ ref'd n.r.e.), Navarro Auto-Park, Ing.
xﬁ_gigz_gz_ﬁgn_An;énig, 574 S.W.2d 582 (Tex. Civ., App., ~ San
Antonio 1978, writ ref'd n.r.e.).)

2. Is the pur?hase of such a transit system subject to the
competitive bid requirements of Tex. Rev. Civ. Stat. Ann. Art,
1118x, § l4(a) {Verﬁon's 1975} 7

Article 1118x Se¢. 14.(a) provides that "(C)ontracts for
more than $10,000 for the construction of improvements ¢r the
purchase of material, machinery, equipment supplies and all
other property except real property, shall be let on
competitive bids after notice published once a wesk for two
congecutive weeks, the first publication to be at 1¢$§t is
days before the date fided for recelving bids, in & nevspaper
of general circulation in the area in which the authozrity is
located. The beoard may adopt rules governing the taking of

bids and the awarding of such contracts and providing far the
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waiver of this-raquiremont in the event of emergency, in the
event the neede;ﬂ materials are avallable from only one séurcn,
in the event that, except for construction of improvements on
real property, in a procurement raquiring design by the
supplier competitive bidding would not be appropriate and
conpetitive negotiation, with proposals solicited fr;n an
adequate number of qualified sources, would permit reasonable
competition consistent with the nature and requiréments ciaf the
procur.ement, oY in the evant that, except for construction of
improvements on real property after solicitation it is
ascertained that there will be only one bidder. r Thie
subssction doé_s not apply to persocnal and profsaéional
sarvices or to the acquisition of existing transit '

systens." ,

The Legislatur'e in recquiring competitive bidding by the
Authority exempted "existing transit systems" {Tex. Rev., Civ, Stat.
Ann. art. 1118x, § l4.(a)). Presuming that the Legislaturéi doeg
not do a useless act, and having previously provided that purchases
of materials availablse from only one source are exempt (Tex. Rev,
Civ. stat. Ann, Art. 1118x, § 14.(a)) the implication is obvious
that purchase of new transit systems is specifically goverﬁ_ed by
the bid reguirenent.

The deeign of any system to be purchased by the Authority must
necessarily determine the type of station and terminal complexes

required for such system, i.e. light rail, monorall, magnetic
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levitation, "people-movers" or fixed-guideway buses. Reading all
of Article 1118x gupra in ites entirety and specifically BSec.6C
authorizing the purchase of fee simple or "easements, rights—of-
way, rights of use of ailr space or subsurface space or any
compination therecf, adjacent te or accessible to statlions or other
maas transit facilities, developed or to be developed by the
authority, that may be regquired for or in aid of the development
of one or more station or terminal complexes, as part of a mass
transit system ..." and providing in subsaction (¢) of Section &C.
that "(A)ny lands or interests in land acquired for a statien or
terminal complex must be part of or contained within a station or
terminal complex designated as a part of the system within a
comprehensive trans;t plan ..." leads to tha conclusion: that
purchase of any such transit system is in effect an improvement to
real property and makes purchase of the entire system subject to
the competitive bid.requirement. Tex. Rev. Civ, 5tat. Ann; Art,
1118x, § 6(¢) (Vernon's 1975).
CONQLURBION

Purchase of any portion of a new tranait esystem, which portion
is affixed to the land, is an improvement to real property and as
such is governed by the competitive bid requirements of Tex. Rev.
Civ. Stat. Ann. Art. 1118%, § 1l4.(a). Purchase of any tfanait
system that materially affects the land purchase for and design of

rights—-of~-way and station or terminal complexes similarly is an




improvement to real property and is subject to the same competitive

bild regquirement.
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@ffice of the Attorney General
State of Texas

ATTORNEY GENERAL April 10, 1991

Honorable John B. Holmes, Jr.
District Attorney

Harris County

201 Fannin, Suite 200
Houston, Texas 77002

Re: Whether construction of a rail or monorail or fixed
guideway transit system constitutes an improvement to real
property

Whether purchase of such a transit system is subject to
competition bid requirements (RQ-64)

Dear Mr. Holmes:

This will acknowledge your letter of March 21, 1991,
requesting an opinion from our office.

We have assigned your request for this opinion for study,
and as soon as the opinion has been prepared and is ready for
release, we will advise you.

By copy of this 1letter we are notifying those 1listed
below of your request and asking them to submit briefs if they
would care to do so. If you are aware of other interested
parties, please let us know as soon as possible.

Yours very truly,

Madeleine
Chair, OpiMion Committee

MJ/SA/jn

cc: Texas Transit Association
Dallas Area Rapid Transit Board
Metropolitan Transit Authority
Texas Municipal League
Association of General Contractors
VIA Metropolitan Transit Authority

Ref.: RQ-64
ID# 12005

512/463-2100 P.O. BOX 12548 AUSTIN, TEXAS 78711-2548



DON STRICKLIN . 3. Wl DISTRICT ATTORREY'S BuIlLDiNG
FIRsT ASSISTANT 2 * %l 201 FanNIN, SuiTe 200
2 e/ HOusTON. TEXAS 77002

~ JOHN B, HOLMES, JR.
Q(d(j Q/J"’ DISTRICT ATTORNEY ) Dﬁ \20Sh
J HARRIS COUNTY, TEXAS 6

March 21, 19921

Honorable Dan Morales
Attorney General

State of Texas RECE'VED

Supreme Court Building

P.O. Box 12548

austin, Texas 78711 W25 9

ATTN: Mr. Rick Gilpin I 4
Chairman, Opinion Committee Oplmon Commhtee

Dear Sir:

This office has received reports from more thar one
complainant that the Metropolitan Transit Authority of FParris
County intends to issue a Request for Proposal to private incustry
in preparation for the award of a contract to design, tuild,
operate and maintain a rail or fixed guideway transit system. The
reports indicate that the Authority intends to award the cortract
by competitive negotiation with the selection being based on other
factors in addition to cost. Pursuant to V.T.C.A., Government
Code, § 402.043, this office 1s hereby requesting the written
opinion of the Attorney General with regards to the following
guestions:

1. Does the construction of a rail, monorail or fixed
guldeway transit system constitute an improvement to real prorerty?

2. Is the purchase of such a transit system subject to the
competitive bid requirements of Section 14(a) of Article 1118x
V.A,C.8.7

This office has briefed the questions and a copy oI our
memorandum of law addressing the issue is enclosed along with a
copy of the opinion of the Authority's private counsel Jorathan
Day. Your prompt consideration of thls matter is greatly

appreciated, since the Metropolltan'rijggit Autho;;t//;s oster sibly

near the award of a contract.////;;7
7 gin rely; Vs / ,

Holmjyjﬁzx”’t' ;i/
/’

Dlstrlct Attorney
Harris County, Texas //

S

cc: Mr. Anthony Hall v
Metropolitan Transit Authority

of e founey ACCOMPANIED BY ENCLOSURES —
FILED SEPARATELY



'MEXORANDUN OF LAW

I88UE:t 1, Does the construction of a rail, monorail or fixed
guideway transit system constitute an improvement to real property?
The Metropolitan - Transit Authority of Harris County,
hereinafter referrasd tc as "the Authority", exists by virtue of
Tex. Rev, Civ. Stat. Ann, Art. 1118%, §l4{a) (Vernon's 1975), which
ragquires generally in Sec. 14(a) that with certaln exceptions, all
contracts for construction of improvements or contracts of purchase
in excess of §10,000 be awarded by competitive bid. The
competitive bid requirement spacifically applies to all contracts
of over $10,000 for the purchase of material, machinery, sguipneat
supplies and all other property except real property. Section 14
axeanpts "personal and professional services" or "the acquisition
of existing transit syétems" from the operation of this section.
The Board of the Authority is empowered by said statute to
provide for rules permitting a waiver of the pid requirement in the
event of an emergen?y, or in the event the needed materials are
svailable from only one source. The Authority is also parﬁitted
to make rules permit?ing the waiver of this bid requirement "in the
event that, except for construction of improvements on rsal
property, in a procurement reguiring design by the supplier
competitive bidding would not be appropriate and conpstitive
negotiation, with proposals solicited from an adequate number of
qualified sources, would ﬁermit reasonable competition consistent
with the nature anq ragquiremente of the procurement, or ih the

evant that, except for construction of improvements on real



property, after solici
only one bidder". (emphasis added)

Ohvicusly, whether the Authority made appropriate findings and
had an appropriate factual basis for said findings would be a
question of fact. To determine whether the Authority has the
ability to make rules parmitting the waiver of bidding requiréments
for the purchase of their proposed "rail” systanm, however, on; nust
first address the issue of whether such contracts are contracﬁs for
the "eonstructiocn of improvements on real property®.

There is no statutory definition of "improvements to real
proparty"” but the term has been treated extengively in actions by
tenants or trespassers to recover for "improvements! made to real
property belonging to another and in the area of public
inmprovements.

Historically the term "improvements® has been uséd& when
referring to additions to real property that are permanently
affixed to the land (understanding that in this day and tinme
nothing is "permanent®) and either add valua to the property or
adapt the property to some particular use (42 ¢.J.S. Improvimontl
§ 421), This 1s true even though the addition is not appropriate
fer the uee the owner wishes to make of the land (42 <¢.J.8.
Inprovementa § 422). _

In Nine Hundred Main. Inc., v, City of Houston, 150 $.W.2d
468, 472 {Tex. App. - Galveston 1941, writ dism'd judgmt cor.), the
Court, citing several casas, reasoned "that the term "imprcveménts"
comprehends all addifions to the freehold, except "trade fixtures"

which can be removed without injury ...". Likewise there was no



question that an elevator in a multi-storied building was an
improvement to real property in Ellerbe v, Otis Elevater Co., 618
5.W.2d 870, 872 {Tex. App. - Houston [lst Dist.] 1981, writ ref'd
n.r.e,

The Texas Courts have opted, however, to treat rallroad rail
and crossties as perscnal property in several cases, In 1888, in
Preston v. Sabine & E,T. Ry, Co,, (70 Tex. 375, 7 S.W. 825) (1888},
the Court was confrontéd with a landowner's attempt to recover for
track laid by a railroad as a trespasgser and removad by the
railroad; the landowner ¢laiming that the track was annexed to the
land. In an opinioﬁ that indicafes that the Court did not have
time to "reviaw the;cases bearing on the question® as the end of
the term was at haﬁd, the Court held that railway constructed
without authority on the land of another does not become the
property of the landowner. 1In 1941, in Texas & N. O. R, Co. ¥,
Schoenfeld, 146 S.W.2d 724 (Tex. 1941), the Supreme Court citing
Braston, held "(T)he rule has long basn establighed in this State
that material in railroad tracks is regarded as being personal
proparty, and in erecting spur tracks on land not owned by it, upon
discontinuance of the tracks the railroad company could Temoye the
material of which they ware nade. It has alsoc been held‘that

material in a railroad track remains personal property, and does

not become a part of the underlying real estate". In 1965, the
Fort Worth Court of Civil Appeals in gCity of Fort Worth v.

Southwegt Magazipe, 358 S.W.2d 139 (Tex. Civ. App. - Ft., Worth
1962, writ ref'd n.r.e.), cert. denied, 372 U.S., 914 (1963), then

gquated this "established” rule of law from Tgxas & N.Q.R, Co, V.



Sohoenfeld, 146 S.W.2d 724,

A careful reading of Preston demonstrates that the ruling was
based in part on "Rajlroad Co, v. Hays, 5 Tex. law Rav, 771",
holding that a landowner was not entitled to recover for the value
of a track laid by a trespassing railroad company in a subsequent
condemnation action by that railroad company. In 1896, the Court
of Civil Appeals in Tex. & Pac, Rv, Co, v, C.8. Hays, 3 Willson 58,
(Tex. Ct. App. 1886), held that "improvements erected by a rallway
company on the right of way or other easement prior to condemnation
do neot pase as fixtures to the iand, 0 as to be estimaf.d ae
danmages in condemning the land under the right of eminent domain.n®
The Court offered the additional explanation that "{Q)ur vioﬁ also
was that the right of the company to use the land in question baing
temporary, for tempcrary uses, the fixtures erected by it fo1- such
usa would be movabl;, analdgous to the case of a tenant under a
lease, who constructs his own convenience improvements solely to
enable hinm to enjoy the premises during the period of his léase,
and that in such case the improvements would not be deeped a
dedication to or improvements of the freehold." The court then
held that under the facts of that particular case the tenmporary
pumping stations erected by the railroad were improvements fo the
land and title passed to the owner of the land pursuant to a
reversion provision governing ownership of the land. This review

of the law was consistent with Tex, & Pag. Ry, Co, v. C.5, Bavs,
3 Willson 58 (Tex. Ct. App. 1898), cited above wherein the Court



refarred to Greve v. St. Paul & Pacific R.R. Co., 26 Minn. 66, 1
N.W, 816 (1879%) as standing for the proposition "that, thouqh tha

company was & trespaéser because entering under a veid charta*, and
whatever it affixed to the soil became a part of the lani, and
strictly belonged to the owner of the soil, yet, as in these
condemnatiocn proceedings, the gquestion is, what is fair, juét and
ecquitahble compensation to be paid to the owner for taking the}land,
and damagex arising from the same, such owner is not entitled to
have included as a part of such couwpensatlon the value added to the
land by the road=bed, ties, rails, etc., placed on it by the
company. * | ;

The true basis for the ruling in Preston and its progeny is
the logical proposifion that a trespasser who had authority to
condsnn the property for the public use is liable for the vaiue of
the property as it existed before the trespass and not as improved
for the sinple reascn that the taking for the public bsnefit would
have happened anyway and the just compensation is the value as it
existed when taken. Tha Court of Civil Appeals in 1894, reco&nized
this principle in International Bridge & Tramway Co, Vv, Mglape, 8
Tex. Civ. App. 665, 28 S.W. 454 (Tex. 1894), wherein they dealt
with a trespass by one without the power of eminent domain and held
the bridge to be an improvement and put the bridge company in the
posture of a trespasser trying to recover an improvement made in

good faith,
The United States Supreme Court in Jackson v, Iudeling, 99
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U.B. 513 (1878), raecognized repairs made to a dilapidated railroad
in Louisiana as improvements and allowed a bad faith tregpasser
compensation for such improvemente based upon the Spanish Partidas
and the Code Napoleon then in effect in Louisiana,

The Suprems Court of Texas in 1897, apparently recognized the
incongruous nature of its decision in Preston that structures
placed on the land did not hecome a2 part of the land and offered
an appropriate explanation in gigx_g:_§gn_ﬁn;9n;$L24;5xgngiggn, 91
Téx. 433, 41 8.¥W. 477 (Tex. 1897), "(0)rdinarily, whatever a
trespasser annexes to the land of another becomas the property of
the owner of the land; and hence the case of a railroad can only
be distinguished upon the ground that the company had the original
right to take the easement, and that the owner was merely entitled
to the compensation, with the power to hold the property until the _
conpensation should be properly assessed and paid.”

This more‘rational reasoning was approved by the Waco Court
of Civil Appeals in -E.H. Nagel v, Texas Pipe Ling Co., 336 8.W. 24
265, (Tex. Civ. App. - Waco, 1960, no writ), when they held:

"(Q)rdinarily, whatever a trespasser annexes to the land of

another hbecomes the property of the owner of the land, There

is, however, aﬁ exception to this rule. Where one with the
right of condemnation, without consent of the owner or the
condemnation, affixes improvements to the realty, the owner

i not entitled to compensation for the improvements. |

The landowner, upon subseqguent condemnation, is only




entitled to compensation for his land, together with the

reasonable rental valua of the land for the period such

improvements were thereon without benefit of condemnat;on."

(emphasis added by the Court) . |
The Court cited Preston and an Anto an as
standing for this propoaitioen. _

Logical analysis, therefore, suggests that both the pipeline
in Nagel and the railroad in Pregton were improvements, but bacause
the respective utilities had the powsr of eminent domain, no_titla
to the facility built for the public benefit passed te the
landowner. Thus having addressed and recognized thosa cases
setting forth an exception, one is still left with the gencra; rule
that iteus permanently affixed to the land are “improvementl“; The
14th Court of CiviliAppeals while giving lip gervice to Preston
thus held in Moore y; Rotello, 719 S.W.2d 372 (Tek. App. - Houston
[14th Dist.]} 1986, writ ref'd n.r.e.), that gravel roadked from a
railroad track was a part of the realty. Likewise, the Supreme
Court in 1904 in Missouri., K, & T. Ry, of Texas v, Mott, 98 Tex.
91, 81 S.W. 2B5 (Tex. 1904), referred to stock pens bullt by a
rallroad as improvements.

Limited guidance in determining whether or not the
construction of such a transit system is an "improvement® té real
property may be found by reviewing the statutes of the State of
Texas. Tex. Rev. Civ, stat. Ann. Art. 6345 (Vernon'é 1925), which

deals with the authority of Railway Companies t¢ borrow money,




Metropelitan Transit Autherity being a body politic (Tex. Rev. Civ.
Stat, Ann, Art. 1118x, § 6&(a) (Vernon's 1975)} with power of
eaminent domain (Tex. Rev., Civ., Stat. Ann. Art. 1118x, § 6C(b)
(Vernon's 1%75)), and its exercise of power being for public
purpose (Tex. Rev. Civ. Stat. Ann. Art. 1118x, § 6C({a) (Vernon's
1975)), ite construction activities should be classed as public
improvamants, [In a similar wvein, the construction of public
parking facilities by municipalities has been held to be a public
improvement (J.M, Amstater v, Andreas, 273 8.¥W.2d4 95 (Tex. Civ,
App. = El Paso 1954, writ ref'd n.r.e.), Navarro Auto-Park, Ing.
Y...City of Ban Antonjo, 574 S.W.2d 582 (Tex. Civ. App. ~ San

Antonie 1978, writ ref'd n.r.s.).]
2, 1Is the purchase of such a transit system subject to the
competitive bid reguirements of Tex. Rev. Civ. Stat. Ann. Art.
1118%, § l4(a) (Vernon's 1975}7 |
Artlicle 1118x sec. 14.(a) provides that "(C)ontracts for
more than $10,000 for the construction of improvements ur the
purchase of material, machinery, equipment supplies and all
other property except real property, shall bhe let on
competitive bids after notice published once a week for two
consecutive weeks, the first publication to he at loigt 1s
days before thé date fixed for receiving bids, in 2 newspaper
of general cilrculation in the area in which the authority ig
located. The bcard may adopt rules governing the taking of

bids and the awarding of such contracts and providing for the
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waiver of this requirement in the event of emergency, in the

event the needoa materials are avallable from only one adurca,

in the svent that, except for construction of improvements on
real property, in a procurement reguiring design b§ the
supplier competitive bidding would not be appropriate and
competitive negotiation, with proposals solicited fr;n an
adeguate number of qualified sources, would permit raasénable
competition consistent with the nature and requiréments gf the
procur@ment, or in the event that, except for construction of
improvements on real property after solicitation it is
ascertained that there will be only one kidder. f This
subsection does not apply to personal and profeséional
services or to the acquisition of existing transit ‘

systems.n ' '

The Legislatufe in requiring competitive bidding by the
Authority exempted "existing transit systems" (Tex. Rev, Civ.lstat.
Ann. Art. 1118x%, § 14.(a)). Presuming that the Legislaturé does
not do a useless act, and having previously provided that purchases
of materials available from only one source are exempt (Tex. Rev,
Civ. Stat. Ann. Art. 1118x, § 14.(a)) the implication is obvious
that purchase of new transit systems is specifically govorﬁed by
the bid requirenent.

The design of any system to be purchased by the Authority must
necesearily determine the type of station and terminal complexes

required for such system, i.e. light rail, monorall, magnetic




ey

levitation, "people-movers" or fixed-guideway buses. Reading all
of Article 1118x gupra in its entirety and specifically 8ec.6C
authorizing the purchase of fee simple or "sasements, rights-of-
way, rights of use of air space or subsurface space or any
combination therecf, adjacent to or accessible to stations or-other
mass transit facilities, developed or to bhe developed by the
authority, that may be required for or in aid of the development
of one or more station or terminal complexes, as part of a mass
transit system ..." and providing in subssction (c) of Sectién 6C.
that "(A)ny lands or interests in land acquired for a station or
terminal conplex must be part of or c¢ontained within a station or
terminal complex designated as a part of the system within a
comprehensive trans;t plan ..." leads to the conclusion that
purchase of any such transit system is in effect an improvement to
real property and makes purchase of the entire system subject to
the competitive bid‘raquirement. Tex. Rev. Civ, Stat. Ann; Art.
1118x, § 6(c) (Verncn's 1975).
CONCLUHION

Purchase of any porticn of a new transit system, which portion
is affixed to the land, is an improvement to real propsrty and as
such is governed by the competitive bid requirements of Tex. Rev,
Civ. Stat. Ann. Art. 1118x%, § 14.(a). DPurchase of any tfanait
system that materially affects the land purchase for and design of

rights-of-way and station or terminal complexes similarly is an




improvement to real property and is subject to the same competitive

bid requirement, ' j

1
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