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The Honorable Dan Morales
Attorney General of Texas
Supreme Court Building
Austin, Texas 78701

Re: Application of ORD No. 5239 to AIDS Information on
Death Certificates

Dear General Morales:

This is a request for an Attorney General’s Opinion concerning a
~uestion of law and is being made under authority of Sec.
.02.042(b)(2) of the Texas Government Code, V.T.C.A.

Open Records Decision No. 529, issued by the Attorney General on
October 2, 1991, concerns the question of whether the Communicable
Disease Prevention and Control Act, Chapter 81, Subchapter F, Health
and Safety Code, prohibits public disclosure of AIDS test results
included in an autopsy report. The Attorney General ruled that AIDS
test results in autopsy reports are open to the public.

The Department of Health needs to know if the rationale applied by the
Attorney General in ORD No. 529 applies to AIDS information on death
certificates. The Department has the following statutory authority
and responsibility concerning death certificates.

(1) Under Section 193.001, Health and Safety Code, the Department
prescribes the form and content of death certificates (Enclosure A is
a sample death certificate). The Section of the form titled, "CAUSE
OF DEATH", may list AIDS or HIV infection as the cause of death in an
individual case.

(2) Under Section 191.051, Health and Safety Code, the
Department’s State Registrar shall supply to a “properly qualified
applicant" upon request a certified copy of a death certificate,
subject to Board of HKealth rules controlling the accessibility of
vital records. The only Board rules controlling accessibility of death
ecords is 25 TAC, §181,1 which defines "properly qualified applicant"”
(Enclosure B).
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(3) Under the Open Records Act (ORA), Article 6252-17a, Sec.
3(a)(15), V.T.C.S., death records are confidential except that the
department’s custodian has the discretion to make the records open to
the public.

The Department’s question is as follows: May a qualified applicant
for a certified copy of a death cexrtificate receive the entire copy if
the cause of death lists AIDS or HIV infection, or may this
information be released only to the persons or entities listed in Sec.
81.103 of the Health and Safety Code?

Your consideration of this request will be appreciated. -ORD No. 529
contains a thorough discussion of the confidentiality issues involved
in releasing AIDS information, but please notify Dan LaFleur in the
Department’s Office of General Counsel at (512) 458-7236, if you have
questions or need additional information.

Sincerely,

o8 t? Tege Democ

Robert A. MacLean,
Acting Commissioner of Health
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_deatermined that lor the lirst five-
sd thal tha proposad sections are in
JAere will bg no tiscal implications for
, of local government as a rosul of
/,arcing o administering the sactions.

Mr Seale also has detarminaed that lor each
yaar of tha lirst fiva years the sedlions are in
Attt the publec banagit anticipated 8s a result
of anlorcing the sections will be to update and
clardy the sections. There will be no efec! on
small businesses as a result ol enlorcing the
sactions Thore is no anticipated economic
cost to persons who are required to comply
with tha sections as proposed. There also will
be no eMect on local employment.

Comments on the proposed amendments
may be submitled to Richard B. Bays, Chie,
Bureau of Vital Statistics, Texas Department
ot Heatth, 1100 Wast 40th Stresl, Austin,
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458-7692). Commants will be scceptad {or a
period of 30 oays foliowing publication in the
Texas Register.
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The amendments are proposed under the
Texas Health and Safety Code, §181. 003,
which provides the Texas Board of Health
with the authority to adopt rules concerning
vital statistics; and §12.001, which provides
the board with the authority to adopt rules to
implernant every duty imposed by law on the
beard, the department, and the commissioner
of health.

§181.1 Definitions. The following words
amd terms, when used in this chapier, shall
have (he following meanings, unless the
vontext clearly indicates otherwise,

Applicant—See definjtion for prop-
erly qualifled applicant.

Birth records-Records governing
births filed porsuant to Texas Vital Sta-
tistics Act, Health aod Safety Code, Title
3.

Bureasu of Vital Statistles-The of-
fice within the Texas Department of
Health charged with the implementation
of the Texas Vital Statistics Law.

Certification-A  certified  state-
mesot, form, or letter, of the facts stated
on the form or document ss filed in the
Burean of Vital Statistics, certified by the
state registrer or his duly sppointed
designee, over his respective signature
and bearlog the seal of the Bureau of
Vital Statlstics.

Certifled cop¥~An exact pboto-
cupy of the origlnal record lssued on =
speclal form and paper as fled with the
Dureau of Yital Statistics, bearlog the
seal of the State of Texas, the Texas
Department of Health, and the facsimile
signature of the state registrar,

Death records-Records governing
deaths and fetal deaths flled pursvant to
the Texas Yital Statistles Act,

Departmient-The
Department of Health.

Embalming-The act of dlstnfect-
Ilng or preserving s human body, entlre
or In parl, by the use of chemlcal
substances, fluids, or gases in the body;
of by the airoduction of the same Into

Texas
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injection; or by direct application lafo
the organs or cavities; or by apy other
method Intended to disinfect or preserve
n dead hody or restore hody tissues and
structures.

Fetal death (stlilbirth}-Death prior
lo the complete expulsion or eatraction
from tts mother of a product of conceplion,
irrespective of the duration of pregnancy:
the death is indicated by the {act that after
such separation, the fefuc does not breathe
or shuw any other evidence of life such as
beating of the hean, pulsation of the umbili-
cal cord, or defintte movement of voluntary
muscies.

Genealogist-An Indlvidual who
traces the descent of persons or families,
He or she may be ap Individual family
member of 8 person hired by the famiiy
to trace a family tree or do famlily
research,

Identiflcation required of
applicant-A pleture ID such as drivers
license, state/clty/county 1D card, student
ID, employment badge or card, or mili-
tary ID; or two documeats, without &
picture, one of which must bear the sig-
nature of the applicant in place prior to
submlssion. '

Immediate family member-A
persons’ parent(s), child, sihlng(s),
spouse, grandparent(s), legal guardlan,
or conservator. ]

Indexes~An index to or lsting of
birth records. .

Legal representative (personal
representative or agent) -Any individuel,
attorpey, funeral director, or other
representative acting under contract for
the requesior, when the requestor is not
the applicant; or is one bearing an sffida-
vit, authorizing that person, agent, gene-
alogist, or other represenlative to make
application on behalf of the registrant or
member of the immediate family for the
record or Information requested.

Local - registration  officlal-A
county clerk or person authorized by the
Vital Statistics Act to maintsin & dupli-
cate system of records for each birth,
death, or fetal death that occurs In the
person's jurlsdiction,

Properly  cquaslified  applicant
{qualifled applicant)-A legal
represeniative, personal representative or
agent, an immediate family member, or
the reglstrant, who has a direct and tan-
glble interest in the record and who shall
have a significant tegat relationship to the
person whose record is reqpested. The
purpose for which the certifled copy s
needed and the relationship: of the
applicant to the registrant Is essentizrl to
the application to determine i the
applicant Is properly qualified.

Registrant-The Individual pamed
on the certificate of birth, death, or letal
death; application for marriage license;
or report of divorce or anoulment of
marTiage.

Research copy—-A plala paper non-

CETLlveu ) e Buuniive W AItE Leaapiie
original document or » portlon of the
original document.

Search-The act of examinlng the
files and/or Indexes maiotsined by the
Buresu of Vital Statistics for a specific
record or informatlon as identified by a
quelified applicant or his or her agent.

Signature-The name of a persun
written with his or her own hand; the sct
of signing one's own name.

State registrar—The chief of the
Bureau of Yl Statistics, Texas
Depariment of Health.

Verlficatlon-A aon-certlfled stufe.
ment only of facts and Information strled
on the document filed with the Bureau of
Yital Statistics.

Vital  siatistice~The
preparation, transcription, colischion, cone
rilation, and pieservation of data pertaining
to births, adoptions, legitimations, deaths,
fetal deaths [still births], marial status, and
data incidental thereto.

Vital Statistics Act=Health and
Safety Code, Title 3.

remistration,

§181.3. Transportation of Dead Rodies

(2} Bodies shipped by common car-
rier. : .

(1) Any body shipped by com-
mon carper must be [thoroughly embalmed
by =& licensed embalmer in a manner
approved by the State Board of Embalming
and] placed in either: i

(A)-(B) (No change.)

{2y If the body Is not [cannot
be} embalmed or is in a state of decomposi-
tion, it may be shipped only after enclosure
im an air-tight metal casket cncased in a
strong outside shipping case or in a sound
casket encased in an air-tight metal or metal
lined shipping case.

(3} Shipping contaloers and
requirements for the shipping of dead
bodies must meet or exceed any
requirement imposed by the sbipping
company, (he recelving state, or forelgn
country. [When any body is to be
transported by comnton carrier, the burial-
transit permit shall be enclosed in o strong
envelope and sttached to the shipping case.
No scparate transit permit  shall  be
required.] .

(4) When sny body Is to be
transported by common carrier, the
burtal-transit permit shall be eaclosed In
n strong envelope and sttached to the
shipping case. No separate transit permit
shall be required.

{b) DBodies transported by meons
other than common camer.

{1} {No change.)

(2) U a dead body iz to be
1nsported by means other than a common
camier and for o purpose other than
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