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Dear General Morales:
Re: Request for Opinion

The Texas Department of Human Services is charged in Human Resources Code Chapter
106 with the duty of securing upon request the criminal histories of prospective employees
of certain facilities serving the ‘elderly and disabled.

Under the terms of Human Resources Code §106.004gb) a facility may offer a permanent
position to a person "licensed under other law" without following c;froce ures outlined in this
chapter for a criminal conviction check. However, paragraph ( 3 of that section Yrovides
that a facility may request an investigation of a person empioyed at a facility, including a
person "licensed under other law."

A request was received from a nursing home licensed by the Texas Department of Health

for a criminal records check on an employee who is a licensed vocational nurse, which is

NOT required under §106.004b), but allowed under (d). The records cieck revealed a

histora! of convictions for felony theft within the definition of Human Resources Code

% 1(3;3. é)%(()g)o%r’;d the facility was notified of the results in compliance with Human Resources
ode .007.

The facility has asked if they are required tc discharge the employee since they were not
required to seek the record check initially on an employee iicensed under other law. There
is apparently no revocation proceeding pending against the employee from the agency which
has licensed her to be a vocational nurse.

This is to réquest your opinion as to whether a facility that chooses to submit the name of

an optionally covered employee for a criminal record check is then bound to deny the
employee a position based on past criminal convictions of that employee.

Sincerely,
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BFR:jbm
Jlohn H., Winters Human Services Center ® 701 West 5st Street

Central Office Mailing Address P.O. Box 149030 # Austin, Texas 78714-9030
Telephone (512) 450-3011 ¢ Cail your local DHS office for assistance.



