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CouncilmanJohnStanfordhasservedserreral temsmtbecity 
Council of the City of Fkeqort, lkxas. HiSSCSliSpSWtlY 
completing the police academy at Srazosport College and is 
interesteainaaplqnkmtatthe&eeportPoliceDepMmnt. Ihe 
City of FYeqxxt has a aamcil-umager form of government &ere 
theaamcilhh-es, supervises admay fire the citymnager and, 
subject to the approval of the city aamcil, the city mnager 
hires, supervises and may fire the chief of police. The 
WiMdual police officers arehired, supmiHdaIdmybafired 
ky the chief of policawith the ozreent of the city manager but 
theindividual- of the city oxWildonotpa&icipatein 
the hiring, supervision or firing of the individual police 
officers. 

II. sFJExtm.$ 

1. Is Sectim 11.04 of the Iiaua Rule charter of the City of 
hreeport inconsistent with the provision of Sukection (a) of 
Section 1 of Article 5996a, V.A.T.S., and, therefore, in violation 
of Article II, Section 5 of the OonstiMim of Texas? 

If Secticm 11.04 of the Pane Rule charter 
&ismt 

of the City of 
inxlnsistent with the previsions of Subsection (a) 

of Sectim 1 of Article 5996a, V.A.T.S., is the exception fourd in 
S&section (b) of Section 1 of Article 5996a, V.A.T.S., applicable 
tc chm-.zilman Stanfard's scn? 
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3. If Sectim 11.04 of the Hape Rule Charter of the city of 
Freepcatk incmsietent with the prwkions of Sukectim (a) of 
sectian 1 of Article 5996a, V.A.T.S., and, therefore, in vi~latim 
of Article 11, Sedim5 oftheCkx&itutimofTexas,dothe 
provisions of Subsection (a) of Section 1 of Article 5996a, 
V.A.T.S.i permit the hiring of Camcilnnn Stddkd’~ fan and, if 
so, wxld the provisicax of Skeectim (c) of Sectim 1 of Article 
5996a, V.A.T.S., Kply to OJuncilman Stanford? 

Sukectim (a) of sectian 1 of Article 5996a, V.A.T.S., px&.des, 
inpart,asfollcus: 

No officer . ..a lreder ,of any...nunicipal bcaard...shall 

voting, w to any otbr lmnber cf any slxdl board. ..of 
which such person so appointing or votiq w be a 
m-, when the salary, fees cr ampEya+n of sxh 
~inteeistobepaidfor,directlyorlnduxtl~alt 
of or fnxn public fun% or fees of offiuz Of any-or 
wwhatscever. 

Subee&im (b) of SecLkn 2 of Article 5996h, V.A.T.S., w 
that, "... (a)parentard&ildarerelatedinthefirstdegree(of 
-WI .* 

In Op. Atty. Gen. 1943, No. O-5274, the en@- ky the city 
manager of a relative of a council member was held not to 
violate the Article 5996a where the city manager alcaY appina, 
hires, employs and removes city employees and the -il is 
expressly~ited frantaking any part in the aFpoin+xent or 
reuKWalofsuchellployeas. 

Subsectim (a) of Sectim 4.02 of the Hane Rule Qlarter of the 
City of Freeport provi&s that the Chief of Police, "...shall, 
with the approval of the City Manager, wint and ranXre the 
employees of (the police) aeparhaent...". HaJever, Sectim 11.04 
oftheHaneRuleCharter, m the follc&tq provision: 

No persm relatedwithinthe seaxd degrae of affinity 
or within the third degree by consanguinity tn any 
elected officer of the City, or to the City Kmager, 
shall be aFpointed tcany office, position or clerkship 
cr 0th~~ 6erviceoftheCity. 
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Admittedly, Subsection (a) of Section 1 of Article 5996a, 
V.A.T.S., as v by the Attorney Gewal inCpi.nimUc. O- 
5274, warld IX% appear to prevent ~i.lma.n Stanfti's son frm 
being euployed by the Chief of Police, whereasthemorestl-ingent 
stan%rdprovidadbySectimll.O4oftheIiaszRuleCharteroftk 
City of Freeport x4ild appear to prchibit sum eqloyment withcut 
regard tcthe fact that such anploymmtwmldxitbe subject to 
the approval of ailsan Stanford. Thuqthefirstquestim 
posedatcwevaiLdappeartotummwhsther crnotl2lerleptim 
provisions contained in the Hcabe Rule Charts of a city are 
inconsistent with Subsectim (a) of sectian 1 of Zuticle 5996a, 
V.A.T.S., when sum charter restrictive than 

. 

My researd has failed to-l-any Attomey General q&ions 
crappellateccurtcaseedirectlyinpint. I-Xmmx,Sectim5of 
Article 11 of the Texas Constitution ~xovidm, in part, that 
" . ..no (home rule) charter shall contain any provision 

thec2cmtitutimcfthestate,crofthegensral 
l.awseMctedbyther.egislatureofthisstate..." (EiI@asisadded). 
In aFp1yi.q this prcvisim, it has been held that, while gamrally 
speaking, a municipality nkay llcrt enter a field of lsgislatim 
occupied w general legislative enactments, a hcmkz rule city may 
&cptlocalregulatimswbicharepersittedbyorin~with 
the state constitutim arxl statutes. See presqtt v. u 

Civ. App. (Asarillo, l942), 158 S.W.W 578, writ 
-1 ace V. lton I lkx. Sp. Ct., 

(1958;; -of 
308 S.W.Zd 18 . . V , Tex. Sp. Ct., 633 

S.W.2d 790 (1982), cert den., 459 U.S. 1087, 103 s.Ct. 570, 74 
L.M.2d 932; m lkx. Civ. AFp. (Beaumnt, 
1977), 560 S.W.Zd 710, writ sd, NRE.(; w 
AFp.-H;ruston [I.& D&-t.] 1988, 757 S.W.td 496, "&R; a&%&:; 
; Tex. sp. ct., 749 
S.W.Zd 17 (1990); whwathe oxrtu&ldthLvalidity of lccal 
regulations in areas partially occupied by state statutes. 
Sectian 26.041 of the local GavernmentCXdeprovidesthatahcme 
rule city may, 'l...(l) create offices; (2) detezmine the method of 
select& officers; and (3) prescribe the qualificaticaq duties 
ti tmure of office for officers." In my @r&m, sectian 26.041 
of the Iocal Govemmmtccde "invitxs"thetypeofsqpl-kxl 
local regulations contained in Sectim 11.04 of the liane Rule 
uEl?keroftheCityofR-eepcPrt. 

If section 11.04 of the Hem Rule Charter of the City of Freeport 
is not inconsistent with the provisims of Subsection (a) of 
Sectian 1 of Article 5996a, V.A.T.S., nevertheless the exoeptim 
contained in Subsection (b) of Section 1 of Article 5996a, 
V.A.T.S., which create an exoeptim with respect to, II...any other 
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nepotism law contained in any charter or ordinance of any 
municipal corpo~tim of this state..." uml.d Mt wly to the 
initial employnxxxt of Ozutxilman Stanford's sm because, w its 
aJntenx,at&exceptimappliesonly~theenployeehaskem 
employed for the requisite period prior to the aFpoinixent (nw 
thirty days fcrticipalities) or electim (r~ six xknl&i for ~ 
namicipalities) of the plblic official or member of the governinl 
boayto~such~l~isrelated.(Irrcidentally,thefactthe 
the Legisla~,inz&GgtheabxequatedlaquagetoArticle 
5996a, zxccgud the exisbwe of nunicipal rwpothn provisim5 
inchxtersand-wouldalsoseemtol~suFpcattothe 
aqum3ntthatacitycanadcptmorestringentnepotisPregUlatims 
l3Mllthose~bytheStdtelaW.) 

Subsection (c) of Sectim 1 of Article 5996a, V.A.T.S., begins 
with the phrase, When amisallcrwedtow inan 
office, etc., )xxau e f th oeratim of Su!xectim (bl " . 
m@-is -1. T&efke,~&scwntenns itxuldseem'kt 
SukeecUm (c) wculd not bsapplicableto Camciln!anStanfoxd if 
hissmcanbeemplayedbytheFkWpo?kpoliceDepartmentbecause 
the proksims of Sukse&im (a) of Sectim 1 of Article 5996a as 
a resultofhis fathernot kin~allcrwedtoparth&ate inthe 
hirirq,mqer~isimorfiriqofhim. 

I 
plqmedby: wallacesmw 
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