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Attorney General of Texas
P.O. Box 12548 g .4 =
Austin, Texas 78711-2548 1.0.#_[4551

RE: Condoms in bars

Dear General Morales:

The City Council of the City of Houston is considering an ordinance that would mandate the sale
or availability of condoms in certain premises where alcoholic beverages are sold. There has
been considerable concern about whether this type of ordinance is preempted by state law.
Copies of the proposed ordinance, a letter dated March 4, 1993, regarding the matter by Gayle

Gordon, General Counsel, Texas Alcoholic Beverage Commission, and an opinion dated March
8, 1993, by Benjamin L. Hall, IIT, City Attorney, City of Houston, are enclosed.

Your opinion is urgently requested on the issue of whether a home-rule city may lawfully adopt
and enforce an ordinance reguiring that condoms be sold in certain premises that sell alcoholic
beverages.

State Representative

DD/dj
Enclosures

cc: The Honorable Robert C. Lanier
- Mayor, City of Houston

Mr. Benjamin L. Hall, III
City Attorney, City of Houston

House of Representatives P.O. Box 2910, Austin 78768-2910 512-
7
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City of Houston, Taxas, Ordinance Neo.

AN CRDIMANCE AMENDING THE CODE OF ORDINANCES OF THE CITY OF
HoUBTON, THXAO, BY ADDING A NEW SECTION 21-18 REQUIRING THE
AVAILABILITY OF CONDOMZS AND INFORMATION RELATING TO CONDOMS ON
CBRTAIN BRBUSINESS TPREMIEES; CONTAINING VARIOUS PROVINICNE AND
FINDINGS RELATING TO TER PCREGOING 4UBJECT; DICLARING CERTAIN
CONDUCT TO BE UNLAWFUL; PROVIDING FOR SBEVERABILITY; AND DECLARING

® & & @

WHEREAS, the transmission of HIV and other sexually
transmittead diseases constitutes & public health amergasncy within
tie City of Houaston; and

WHEREAS, the risk ¢f tranamissicon of sexually tranazittad
diseases can ba gresatly reduced through tie uss of high quality
latex condoas; and

WHEREAS, it kas heaern shown that vidoz'nvnilnbiliiy of cordaoms

can help dedrease tha incidence of msewunally transmitted diseasea;

and
WHEREAS . among the majoer coptributing fagters of Lrananiasign.
a aas -] ona
B 4 4 3 slgtmd t {
algobol: snd
m, fuarther availability of condoms en csrtain
dusiness pramises that swll alcebolic beverages for en-pramise
consumption will send a message of reapounsibility to tie public,
NOW, THEREFORE,
BX IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF HOUSTON, TEIAS;
SECTION 1. That the coda of Ordinances, Houston, Texas, is

hersby amended by adding a pew Sacticn 21-18, which reads as

follovws:
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"Sec. 21~18. Condoa availability on cartain premises.

{(a) Tha owner and principal managsr ¢f & buainess praemises
upon which alcoholic beverages ars sold for on=-premises consumption
shall make high guality latex condoms available upon tha premigas
in cne of the following manners:

(1) Condoms may be made available by offering thenm fcf sale
through coin-cperatad dispansing rachines, which shall ba
continually stocked and maintained in each rest room to
vhich any mamber of the public has accass; or

(2) <Condoms may be made available by making them continually
available for sale at a sales desk or counter upon tha
premises, provided that signs po gmaller than 4% x 5 1/2"
advising ef the availability of the condems, tha retajl
price., and the location of the sales desk or counter at
which they may be purchased are conspicucusly postad in

asach rest rocom teo which any member of the publlic has

acoass.
(3) 8 ilab ma
ram

ne charge to the customex provided that signs no smaller
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(b} The owner and principal manager of a business prenises
upen which alcocholic beverages are sold for on-premises consumption

shall continuously display signs in each rest room to which any
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membar of thae public has access satting forth information

concarning HIV and other sexually transmittad diseases and the
benefits of the usa of condems yith language provided bv thg
(c) vVioclation of subsection (a) or (b) of this section shall

constituts a misdemeanor that is punishable as provided by section

|
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licangs or vermit granted under the provisions of the Taxas
Alcoholic Bevaradge Code,

(d) It is an affirmative defense toc prosecuticn under this

saction that the premises derives gaventv~-five percsnt or less of

total gross receipts from the sale of alcoholic beverages for one-

prenises consumpticon.”

of fifey persong ox less,

Section 2. If any provisicn, section, subsection, sentancs,
clause, or phrase cof this Ordinance, or the application of same to
any person or set of circumstances is for any reascn held to ke
uncenstitutional, void or invalid, the validity of the ramaining
pertions of this Ordinance or their application to other persons or
sats of circumstances shall not ba affected thereby, it baing the
intent of the City Council in adopting this Ordiﬂanca that no
portion hereof or praovision or ragulation containgd herein shall
baccme inoperative or fail by reasen of any unconstitutionality,
voldness or invalidity of any other portion hersof, and all

provisiona of this Ordinance are declared to be severable for that
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purpcse.
SECTION 4. There exists a public emergency requiring that

this ordinancs be pasased finally on ths datas of its introduction as
requested in writing by the Mayor; therafore, this Ordinancae shall
be passed finally on such date and shall take effect immadiataly
upon its passage and approval by tha Mayor; héwcver, in thes evant
that the Mayor fails to sign this Ordinance within 5 days aftar its
passage and adoption, it shall take effect in accordance with

Article VI, Section 6, Houston City Charter.

PASSED AND ADOPTED this day of y 1993,
APPROVED this day of s 1993,

ii 'I

Mayor of the cCity of Houston

Pursuant to Article VI, Section 6, Houston City Chartar, the
affactive data of the foregoing Ordinance is

-

City BSecrstary



