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OpiMn Committee 

March 25, 1993 

The Honorable Dan Morales 
Attorney General of Texas 

Debra Danburg 
Chair 

Comminee on Elections 
state Affairs 

P.O. Box 12548 
Austin, Texas 787 1 l-2548 

RE: Condoms in bars 

Dear General Morales: h 

The City Council of the City of Houston is considering an ordinance that would mandate the sale 
or avaiIability of condoms in certain premises where alcoholic beverages are sold. There has 
been considerable concern about whether this type of ordinance is preempted by state law. 
Copies of me proposed ordinance, a letter dated March 4, 1993, regarding the matter by Gayle 
Gordon, General Counsel, Texas Alcoholic Beverage Commission, and an opinion dated March 
8, 1993, by Benjamin L. Hall, III, City Attorney, City of Houston, are enclosed. 

Your opinion is urgently requested on the issue of whether a home-rule city may lawfully adopt 
and enforce an ordinance requiring that condoms be sold in certain premises that sell alcoholic 
beverages. 

A----T 

DD/dj 
Enclosures 

cc: The Honorable Robert C. Lanier 
Mayor, City of Houston 

Mr. Benjamin L. Hall, III 
City Attorney, City of Houston 

House of Representatives P-0. Box 2910, Austin 78768-2910 
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"6.8. ft-18. comdom availability oa certain prd8oa. 

(a) Tka owner and principal manager of 6 buainsse pramiaee 

upon which alcoholic beverages are 601d for on-premises consumption 

shall make hiah latex condoaas available upon the predoos 

in one of tha following xuanners: 

(I) Condoms IMy ba mado available by offering thorn for sale 

throughcoin-operated dispensing machines, which shall ba 

continually etooked and maintained in each rwat room to 

which any member of the publfc ha6 access; or 

(2) condoms may be made available by making thorn continually 

available for sale at a sales desk or counter upon the 

prcmbes, provided that signs no enal~ 4" x 5 112" 

advising of the availability of the condoms, the ra 

& and the location of the sales desk or counter at 

which they may be pkrchascd are conspictzously posted in 

each rest roOm to which any member of the public has 

access. 
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(b) The owner and principal manager of a business prerPiaO8 

upon which alcoholic beverages are sold for on-premises ConSunptiOn 

ahall continuously display signs in each rest room to whicfr any 
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(c) Violation of subeection (a) or (b) of thfs section shall 

constifufs a misdemeanor that is punishable as provided by section 

l-6 OF this coda. Act a 
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(d) It is an affirmative defense to prosecution under this 

section that the premises derives seventv-five weant or 1q.g of 

total gross receipts from the sale of alcoholic beverages for on- 

premises conmmption." 
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aeotion 2. If any provision, section, subsection, SmtWhxt, 

clause, or phrase of this Ordinance, or the application of same to 

any person or set of circumstances is for any reason held to b,e 

unconstitutional, void or invalid, the validity of the remaining 

portions of this Ordinance or their application to other persons or 

sets of cfrcumtances shall not be'aff.scted thereby, it being the 

intont of the City Council in adopting this Ordinance that no 

portion hereof or provision or regulation contained herein shall 

become inoperative or fail by reason of any unconstitutionality, 

voidness or invalidity of any other portion hereof, and all 

provisions of this Ordinance are declared ta be severable for that 
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purpose. 

SECTION 4. Thar- exists a public emrgency requiring that 

thLa ordinance be paoood finally on the date of its introduction as 

raquast8d in writing by the Mayor; thwxfora, this Ordfnanca shall 

be passad tinally on 8uch data and shall take effect iminadiataly 
upon ita pasmaga and approval by the Mayor; however, in the event 

that the Nayor fails to mign this Ordfnance within S days aftar ita 

pamsago and adoption, it shall taka effect in accordance with 
Article VI, Saction 6, Houston City Charter. 

PUIBND &ND lLwpTND this - day of , LI13. 

xnxovzD this day -or , 1993. 

Pursuutt to Miolo VI, Section 6, Houston City Chart-, the 
l ffactivm data of thr foregoing Ordinance is . 


