
Honorable Dan Morales 
Attorney General of Texas 
Opinion Committee 
PD. Box 12548 
Austin, Texas 7871 l-2548 

re: Record Request of Gary M. Hosea; TDCJ OR93-95040182; 

Dear General Morales: 

This is our argument for believfng that certain materials are excepted from~releaseto feqwstoe 
Gary Hosea. 

This is the first-of a&h of what I will call our Gflbreath requests. Mr. Hosea and a number of 
other competitors for positions within the agency are requesting information about promotioruhirfng 
processes that dkf not result in their selection. 

We have requested opinions on several of them. Since the issues are essentially fdentfcal in all 
of them, we will consolidate our argument and use this request as our argument and as our 
exemplar of then-records at Issue.-- .~ 

Mr. Hosea has requestedanumber of documents which he Mentiiesby~forrn-nu~~~ %askaUy 
these documents set forth ~the qualiitfons ‘of Individual competitors for the sper% position. 
Other documents requested contain the scores assigned by individual raters to the different 
competitors. An additional document 6ontains the questions asked by the promotion board 
members of the individual candidates. Mr. Hosea doesn’t request this document, but Others do, 
and in the interest of simplicity, I wf!f discuss our conrxzms about releasing the quesffons and 
other documents in this argument 

I. 

Our earlier correspondence about ‘this particular request is found In Attachment A. 

A set of exemplar promotion packet documents are found in Attachment B. The Copies are two- 
sided, but references to pages are in fact to sheet numbqf. (You won’t need to-distinguish 
between specific front and back pages.) 
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II. 

Before you can evaluate this open records request, it might help you to have some idea of the 
procedural context in which these documents are found. The following description is accurate 
in general terms, but not necessarily in its details. 

Neither state nor federal law mandate any specific procedure for evaluating applications for 
speciffc positions and for sefecbng the successful applicants. 

Since at least the late 1960’s, the Texas prisons have made most promotional decisions using 
a promotion board model. (k’s called a promotion board because in most cases selection is also 
promotion for the successful applicant. In many cases, from the applicants point of view, 
selection can also mean being hired, moved laterally or voluntarily demoted.) 

One of the characteristics of our system &that boards fill speciffc positions. To use a specific 
position as an example, the building lieutenant is an important midlevel manager in an individual 
prison. His generai function is .management of the security force .in the .building and within the 
compound. A separate board will make the sefectforr .for each&&finglieutenant vacancy. We 
have at least 3 building lieutenants in each regular unit and over forty such units (This is all an 
extreme oversfmp@%fon, but for these purposes, the Compound Is that part of the prison that 
is inside the walls!securfty perfmeter of the p&on. ft would include inmate housing, recreatfo~nal 
facilities and work areas that are In that area. Agrfcultural operations and other specfaliied 
services outside the securfty perimeter may have their own uniformed security management.) 

A promotion board consists of a number of individuals from different organizations who have 
stakes or expertise in the selection befng made. The selection of board membersdepends 
heavily on-the skfflsasso&edr with the-job -and-thWorgan&aUo@ .placeof-lhe-spedflc ,, 
assignment. 

The board process beglns wfth screening applfftfons for the position to identify qualffed 
applicants. Boards wfll then go through a controlled inter&w of qualified applffts, which will 
include a review of their wrftten application packet. Each acreened and qualified applicant will 
be interviewed separately by the committee and asked a series of questions which have been 
selected to Identify the appfiits’ experience and qualiications for the position. The same 
questions are used for each and w applfcant~ who goes before the board. Each board 
member votes separately for each applicant on several numerical scales. The points aretotaled 
for each applicant and the~applicants are then referred in rank order to the sefedfng aUthOrity. 
The selecting authority is not m%essadly obligated to accept the top scoring candidate, but must 
be ready to provide a good business-related reason for not making such a selection. 

Another historical feature of the system is that the’votes of individual board members have always 
been rather closely held. Competitors, outsfders, and even (pembers of the board are often not 
made aware of indiidual votes and totals. The primary reason for that has been a sense that 
publicity discourages candor. The glare of publicity decreases the integrity of the system. 
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111. 

Now let me just provide you with just an overview of the material found in Attachment B, which 
are all the documents associated with a particular selection. The cover sheet simply notes all the 
documents associated with the packet and identifies the selected applicant. (Since he was then 
and Is now an employee, we would ordinarily not make the social security number available to 
a member of the general public, consistent with Article 6252-17a, Section 3(a)(l7). The same 
rule applies to other Section 3(a)(V) information found throughout these documents, generally 
Social Security Numbers, home addresses and telephone numbers. Because the statute is clear, 
we make no special argument about the Section 3(a)(7) information.) 

Pages 1 and 2 are clearly public. Page C$ has a substantfaf amount of defeteabfe mate&f, 
consistent ~with Section 3(a)(V), but the job description information is releasable. 

Pages 8-19 are clearly pubffc and contain information about the job which is being posted and 
also document the form of notice that was distributed throughout the system. 

Pages 19-101 contain applications. The standards for release for any single appfk&ion be the 
same for .afl of them. We believe these to be exceptedfrom release, except for the-names of the 
applicants, whii are dearly public., Please note that some of the forms also indude screening 
information which reflects whether or not the partfcular person submiing an application was 
deemed to have qualified for further consfderatkm. 

Page 102 contains the Instruction for the technical expert used in screening applicattonpackets. 
It is dearly public, as are pages 103 and 104, containing the notice of the schedule for the 
interviews. 

Page 105; which owe beffeve~&&e~~ .contafns the jndivffu~ and~total w and 
rank orders of the candidates. 

Page 106, clearly available to the purfff, provtdes EEO demographics and kfentificatfons for the 
members of the selection board. 

Pages 107-109 contain the board members’ questions. and is still excepted. 

Page 110 explains the scoring scale and is dearly pubfff 

Pages 111-l 39 contain the indfvfdual score sheets for each board member for each applift 
We believe these to be excepted for the reasons stated below. 

Pages 140-153 contain the EBO applicant flow Information, In general (except for things like 
social security number) their contents are clearly public. 

The announcement teletype, dearfy releasable, is found on’ page 155. 

Pages 152 and 156 contain handicap and ADA information, which we believe are excepted. 
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IV. 

These sections will contain our general open records concerns. (Page cites are to Attachment 
B-1 

First, consistent with OR91-087, we believe that the technical questions (see pages 107-l 09) are 
excepted from release by the provisions of Article 6252-17a, Section 3(a)@?), Test Items 
Developed by Governmental Bodies. While there is some change in the choice of questions from 
board to board, these questions are reused from board to board. As in OR91-087, release of 
questions compromises the integrity of the process by making ft easier for competitors for specific 
positions to prepare for the testing in a way that hides rather than exposes their real knowledge 
about the job. The practical consequence is a wasteful increase in the cost of preparing 
questions (since new questions need to be developed) and a tendency to develop new questions 
that are sufficiently obscure that they may not actually give candidates an opportunity to show 

. what they know about the job, but rather predict how well they would do playing Trfviai Pursuit. 

We believe the exception squarely covers the questions and thereby excepts them. We are a 
governmental body and the questions are test items. 

V. 

And now to our’he&fbum issue, the board member evaluations, rank orders and total scores. 
Page 105 contains the point score for each reviewer for each applicant totaled and rank Ordered 
for the top three scores. Those point scores &I tum are derived from the individual votes and 
evaluations found at pages 111-139. 

Gilbreath has raised fundamental questions about whether Artfde 6252-!7a, Section 3(a)(ll) 
excepts so&~- to memtmrsti thegenemf public. 

We believe it does..-- We can -focate no spedffc authority -for the propositioni but we believe-that 
this kind of candii, internal evaluation and opinion is and certainly ought to be privileged, except 
in ~litigation in which the process of selectfng someone for a particular position is the gravamen 
of the complaint You might wish to discuss with your litigators about how protectable this 
information might be in litigation. 

Next, we believe the matedaf is excepted ‘consistent with Section 3(a)(8), the iaw Enforcement 
exception. 

The security of a prison has long been recognized as an interest protected by the Law 
Enforcement exception. We are concerned that release of this kind of information woukf, for the 
reasons stated above, greatly complicate prison administration, and would in that sense be 
adverse to the safety and security of the institution. 

t 

The first .problem for indiiidual board members is that those who did not vote favorably for their 
friends may find themseives needing new friends. Even-with over 20,000 employees, the Texas 
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prisons often take the shape of a series of small communities and people competing for specific 
positions are likely to know people on the board, either because they are former supervisors or 
coworkers or personal friends, or some combination thereof. People linked to them often take 
it personally if board members do not give them extra points. Similarly, strangers and 
unsuccessful friends are likely to cry foul when a board member rates an associate high. The 
emotional task can become especially complex when the board member isclosely associated with 
several of the applicants who may also may be dose associates with each other. 

The practical consequences of making the individual votes and total votes public is that whole 
new dimensions of strife and rancor are unleashed. And the effectiveness of the system. as an 
honest and fair way to fill positions is permanently impaired. 

First, board members are likely to vote less honestly if they know their votes are available to the 
whole world. The most likely consequence will be that board members will Vote everyone 
identically and only rarely vary from the middle &ore. 

Second, individual employees may become less enthusiastic about skting on boards. 

Third, there will be an increase in staff rancor and complaint. Personsseekingprornolon but not 
receiving-it (the majority of them) will. micro-grieve the selection process. -The level of personal 
animosity-between competitors and board members and each other will increase. 

These requests are all by disappointed competitors. As a matter of law, insofar as we can tell, 
they enjoy no right of special access to any of the information contained in these-packets, except 
for that which they provided themsefves. They have the same claims as members of the general 
public, neither more nor less. 

That logic~~also,~~point~~d,tank,~ That is, as wesee%neV 
contender enjoys a special right of access to his point scores, i.e., those evafuations of him made 
by the board members ‘.ff Smith car-see the scores for Smith, he can see those Of everyooe 
else. 

But disappointed contenders are not the only members of the general public who might be 
curious. Inmates may also be interested in these matters and we are concemed about the 
potential for mind tripping and psychologicaf manipulation on the part of canny inmates using this 
Information. (“Your mother afways liked your brother more than she loved you.” “Your warden 
obviously prefers Smith over you.” “You tmly are incompetent: out of ffve contenders you came 
in last.“) See e.g. OR93-237 on the abuse by one spectacular inmate of ordinarfly public 
information. 

VI. 

That then takes us to the question of objective qualifications l$ted in the applications. See, e.g., 
pages 3 through 7, and pages 36 through 49. 

-- 
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In the special case of employees of the TDCJ we believe that this kind of information about past 
employment, skills, and education is excepted from release under Section 3(a)(6) as Law 
Enforcement Information because it is susceptible to severe misuse by inmates and their friends 
should they come across it, for the mind manipulating reasons described above. (We do not take 
the position that these parkcular requestors represent that kind of a threat to security. 
Unfortunately, the Open Record Acts notions of uniform treatment make application of Law 
Enforcement exception to specific categories of individuals an exceedingly artful matter.) 

VII. 

We believe that information about physicaf handicaps and limitations, or for that matter even 
denying their existence, is excepted from release under the provisions of both Section 3(a)(2), 
Extremely Intrusive Information Found in Personnel Files and also Section 3(a)(l), Private and 
Confidential Information. Any guidance you can provide on handicap and disability infonafion 
would be extremely valuable to us, and would have an application to other agencies as well 
whose personnel files must,address similar issues. 

We believe that the self identification of reportable handicap at page.I52.may.present some 
serious probfem consistent with Section 3(a)(l) and Section 3(a)(2), in that Handicap Information 
is likely to be extremely personal. 

We are also concerned about the material on page 156, which impacts ADA claims. See 42 
U.S.C., Section 12101 et. Must we release these Nnds of forms and the attachment that 
would follow if the applicant claims a need for special accommodation pursuant to ADA (The 
Arrierfcans With Disabiliies Act)? Or if he does not dafm a disability? 

We believe thatany%ommtkm on handicaps or%r-theirabsence fslnherentty -m-into 
private matters. Releasing the absence of handicaps means that silence on the absence of 
handicaps shows the presenceofhandicaps. 

VIII. 

One further question. 

As we read JMI 14, barrfers against requiring requestors to bear the cost of removing eXCePted 
material from documents before release hinged on the notion that the material excepted was 
exempted at the discretion of the governmental body. Material excepted under Section 
3(a)(lT)(B) is not discretionary. It Is mandatory. We believe that we can require requestors to 
bear the costs of excepting such material. Can we? 

IX. 

For the above mentioned reasons, we believe the information’contained in these files is excepted 
from release to the general public. First, we believe that the questions used in the interviews are 
protected by Section 3(a)(22). Next, we believe that the point scores, either for individual 
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evaluators or in aggregate, and rank order are excepted from release. We believe (or at least 
hope) that Section 3(a)(ll) still applies to this kind of information. Additionally, we believe that 
Section 3(a)(6), Law Enforcement Information, excepts release of this information to employees, 
competitors or generic members of the general public and we most assuredly believe that it 
prohibits release to prison inmates. 

We ak.0 believe that Section 3(a)(6) also excepts release of information about the work 

experience and credentfafs of individual applicants to members of the general public, largely for 
fear that some of that information will be available either directly or indirectly to prison inmates 
who can use it in a way that is adverse to the security and safety of the instkufon, mainly by 
playing mind games on our employees. 

We believe that ~handicap and ADA information is excepted by Section 3(a))(l) and SeCtion 
W(2). 

Finally, we believe that requestors must bear the cost of removing material exoepted under 
Section 3(a)(l7). 

3 -.~- 

’ cerely, 

A 

LEONARD W. PECK, JR. 
Assistant General Counsel 
Legal Affairs Division 

LWPlbb 

CC: Art Mosley, Assistant ~Director 
Personnel andTraining 


