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Ann: Opinions Committee _ 

Dear General Morales: 

Re: Use of Annual Leave by Employees on Worker’s Compensation 

Some employees of the Texas Department of Human Services who are receiving worker’s 
compensation request to take ammal leave at the same time they are receiving worker’s 
compensation benefits An employee who takes ammal leave would be paid their regular salary 
for the leave period so that the total payment of worker’s compensation benefits and regular 
salary for tbat period would exceed one hundred percent of the salary allowed under the 
classification salary schedule as set out in article IX of the General Appropriations Act, 74th 
Legislature. 

Article IX, Other Employment Policies and Provisions, Sec. 8. 1. of the General Appropriations 
Act provides that employees are entitled to a vacation each year (generally referred to as ammal 
leave) without a reduction in salary and sets out the schedule of vacation leave that an employee 
can earn per month. 

In the federal FMLA regulations, 29 CFR Part 825, and the General Appropriations Act, Article 
M, Other Employment Policies and Provisions, Sec. 8. 14.a. it is clear that an agency can not 
require an employee on FMLA leave who is receiving worker’s compensation benefits to use 
annual leave while on FML.A leave. In the comments on federal FMLA regulations, 60 Fed. 
Reg. 2205 (copy enclosed) the Department of Labor stated that an employee who incurs a work 
related illness or injury elects whether to receive paid leave from the employer or worker’s 
compensation benefits and the employee can not receive both. The Department of Labor cited 
no authority for this conclusion. 

John H. Winters Human Services Center l 701 West Slst Street 
Central Office Mailing Address P.O. Box 149030 l Austin, Texas 78714-9030 

Telephone (512) 438-3011 l Call your local DHSoffice for assistance. 
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The Texas Department of Human Services is reviewing its policy on annual leave for employees 
on worker’s compensation. During this review three questions have arisen. Can the department 
deny the use of annual leave to all employees receiving worker’s compensation benefits? Can 
the department deny the use of annual leave to only employees who are on FhKA leave and 
receiving worker’s compensation benefits. 7 Can the department lot annual leave for all 
employees receiving worker’s compensation benefits to annual leave that will allow the total of 
annual leave and worker’s compensation benefits to total 1X% of the employee’s salary? 

I request an Attorney General’s opinion whether any of these practices would violate worker’s 
compensation laws, the appropriations act or any other statutory requirement. 

BFR:jbm ’ 

.- 

. 



. 

2204 Federal Remitter / “0’. ‘0, ‘0. 4 / Friday. jaouary 6, 1995 / Rules and I~ogolatioos 

from the Fair Labor Standards Act’s Reutlingsr & Taylor recommended that 
(FLSA) requirements for payment of the final rule also address how 

period. or may choose to convert the 
WTlOyec 1c an hocrl,~ basis of Pa,r,ncnt. 

minimum wage and overtime emFlaY@n treat salaried but non-r.~empt w&h pay;nent of Proper tjme-end:one. 
compensathxn for hours worked over io employees who are paid on the half the hourly rate for any overtime 
Per week (the exemption for “executive, “fluctuating workweek” method for hours worked during the Period of the 
administrative. and professional” payment of half-time overtime condition for which FMLA leave is 
employees under FLSA 5 13(a)(l)). compensation when FMLA lease results needed inferrnitiently or on a reduced 
compliance by an employer with in fewer than 40 hours being worked in leave schedule basis, and later restore 
FMLA’s requirement to provide unpaid the wxkweek the salary basis of Payment after the 
leave shall not affect the exempt status An employee subject to FLSA’s employee’s need for intermittent or 
of the employee under the FLSA overtime requirements who is Paid on a reduced schedule F?tLA leave has 
exemption and its regulations (29 CFR salary basis and whose worekhours 
Part 541l.,Thus. employers can “dock” fluctuate each week may be paid 

concluded. Ifan employer chooses to 
folloti-this exception 6nm the 

the pay of otberwis-exempt. salaried overtime compensation under the fluctuating workweek method of 
employees for FMLA leave taken for “fluch~ating workweek” method of overtime payment. it must do so 
pd.4 dayCabsences. If an PISA-exempt Payment described in 29 0X 778.114. uniformly for all employees paid on a 
employee needs to work a reduced leave Where the employee and etiployer fhxtuating workweekbasis who take 
schedule under FMLA. the employer mutually agree that the “larj 2mou-d FMLA leave intermittently or on a 
may deduct hmn the employee’s s&y will compensate the employee for elI reduced leave,schedule. and may not do 
partial&y absences for any hours taken =+&bt-he -gs for whetever so for employees taking leave under 
as iritermittentorreduced schedule hours are worked in the week, ~whether 
m7.A leave within the wokweek few or many. payment of extra 

circumstances not covered by FMLA. 
The final de has been clarified to 

without causing 1osJ of the employee’s compensation. in addition to the salary. dlect thispolicy. i. 
exempt status under 2BCFRPart 541. for ell overtime hours worked at one- While the Department recognizes tbc 
By operationof the statute (FMLA). this half the “regular rate” will meet FL%‘s view. as some commenters noted. that a 
kxceptiontOtheFLSh‘.sakrybasis" OV~~~CO~~llSdXh~UbIil~R~. tension exists between pertial-day 
de extends ImIy to leave wblcb Because the s&y covers “straight- docking onder’tbe PISA “salary basis” 
qualiEes as F?aA leave (i.e.. FMLA- time” compensation for bowever many rule and the intent of FMLA to :. 
eli&le employees, work@ for I?&.A- &“o;e~~~ zti.$&=.k-S%z ~~~gle~;;;\~~;e&ily and 
covered employers. who take PMLA 
leave only for reasons whicll qualify as week (determined by ditiding the salary constrained by the literal language of 

F&&4 leave). by the number of hams vmked each the statutory terms to idbm to the 

-Twenty comments were received on 
week). Payment for the overtime hours policy s&forth iit the Interim Final 

this pmvision. Many coinmenters at onebalftbe rate computed each Rule. By operation of FMLA. the 
compleined that the tensionbetween week in ad$itionto the salary, results ~. statutory exceptiti to the FLSA 541 
FMIKsrequimmenttograntimpaid in payment of time-and-one-halfthe exemption’s “salaIy w: rule extend.9 
leave ad FLsAk %aIaq basis.- rule regular rate for all overtime h.qurs ody to leave qualifying as PMLA leave 

pmhIbItine partial-day dediiom from worionree~ method of payment for 
worked each w&The ‘i?,uctuating that is t&en by FMLA-eligible 

p*y for FLsA-exempt employees employees employed by IMLA-covened 

cIkoul-ages emproyersfmm overtime hours may not be used unless employers. No hrrther nwIsions ae 
the s&q amount is exioqh !o yieid 

maintsining mara genemus famuy leave 
madeinthistioh. . . 

pd.ich that were in effect prior to 
average hourIy shai$a%me earnings in 

FMLA.orhmextendingFMLAleave 
egssch”~~s&t~~&~ag~~ .-=~;-Jey$w§~;~~ 

rights to .ntm-wveretI or non-eligIb!e 
employees. becav of the Iisk of 

when the employee wo&s the greatest generally. Ifan employer pmvIdespaid 
number of hours. TypIcalIy. it is leave of fewer than the 12 workweeks 

~Pardizins the @===‘Pt itatus afetH& mutuaIIy agreed by the par!& under 
CIasses of employee%The Personnel 

required by~FMLA. the addItionalweeks 

-Department of wbatcom couaty. 
these types of Salay arrangements that necessarytoattaill12workwes~ of 

wL3sbiqton, noted the inequitable 
the*willbe &ssstraight-time. leaveinthe12-monthperiodmybe : 

result under the nrle that causes non- 
compenqation for ii Ymanv.afew unp+3.FM~~&.opmvIdesfor 
hours BR wo&d Iongw-e&~e~ well 85 .=bemukg appropriate ‘d lew~for 

exempt employees to obtain a “better short we&s. under the 
pa+age” under FhaA thin exempt thehe’“““’ an-mgem~t a.5 a 

~~css .,f the unpaid leave-m$dr$y the Act. . 
An empIoyea may ea. or an employer 

empIoyees do. In c&tsast. the Senrice 
Employees IntetnationaNJ~on stated it 

may require.the employee, to substitute 
TIAfore, be&e piytietlt of the any of ihe employee’s accrued paid 

would have beau inappmpriate for WL agre&~~on salary IS m in each 
to expand FMM’s exception to ,the 

vacation‘lesve.pvsonalle~v~,orfomi~ 
short workweek as P praqtds~te for leave ifit is: (1) for the bhth of a child. 

FLSA “m ba&” test beyond the us, payment of overt&e compen&on on a and to care for such cbil&.(21 for 
of PMLAquaIIfIed leave. The United “IIUchlating workwwk~ k&s, 
Food .mdCommercial Workers 

placement of a child with the employee 
employers may not dock t&e e of au for adoption or foster care. and to cam 

IntematintlaI union opposed allowing employee paid on this b&s who takes for such child; or. (3) to cam for the. 
even FMLA-rapuired deductions from RvllA leave inteimittL3ntIy oron a employee’s spouse. child. or parent. if 
.m employee’s salary without affecting reduced leave schedule WIthout the spouse. child or parent bas~a serious 
the employee’s qualifications for abandoning the “tluctuatig workweek” health condition. The legislative history 
exemption under the PLSA because it ovenime formula An employer may explains that “family leave” as used 
permits the employer to reduce art either continua paying such an here in FMLA refers to paid leave _ 
employee’s wages for hourly leave employee the agreed-upon s&x-y in any pmvided by the employer 
without having to grant overtime pay for week.in which any work is performed ‘*- - * covering the portictlhr 
hours over 40 per week. Van Hay. during the employee’s F~~LA leave circumstances for which the emplo+e 
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is socking leave under IFMLA for birth 
or adoption of a child. or ior the serious 
heal& condition of an immediate family 
memberJ * * *” (emphasis added). 
Based on *&is legislative history; the 
regulations similarly included a 
limitation that family leave may only be 
substituted “under circumstances 
permitted by the employer’s family 
leave plan” (5 825.20701)). 

III addition&e employee may elect. 
or the employer !nay require the 
employee. to substitute any of the 
employee’s accmed paid vocation leave, 
personct leave, or medical or sickleave 
for FMIA leave taken for the serious 
health condition of en immediate family 
member (spouse. child. or parent) or for 
the employee’s own serious beahb 
condition that makes the employee 
unable to work&oept ihot an employer 
is not required to pmvide paid sick 
leave or paidmedicol leave “in any 
situation in which the employer would 
not normally provide any such paid 
kaw-” OWL-4 5 Sl’J2W (2) (A) &OS).). 

These dtitimtion pmvisionsare 
intended to allow fix tJte specSed paid 
leavestJ.utheve-ed huthavenot 
yet been takenby an employee to be 
substituted far the apeid leave. 
required under FMW. in order to 
mitigate tile finadd impact of wage 
loss due to family and temporary 
medicalieave3.Thwaubslitmion . . 

vacr.tions to corkin times during the 
yea. Chevron and the hnlerican 
Apparel ~Manufacturers Association, Inc. 
stated that paid leave should only be 
permitted at the employer’s option (or 
discretion). Cincinnati Gas a ~&tic 
Company suggested that paid leave 
should be available for substitutiononly 
under the r&s of the planwhich 
established the paid time off. 

DAM’s substitution hmguzge 
provides that ‘I* * * an eligible 
employee may elect. or an ex.nployer 
may require tile employee, to substitute 
any of the * * *” appmpriate paid 
leave for any part of the tz-week period 
of FML4 leave. Underthese terms. if an 
employee does not eled to substitute 
appropriate paid leave when reques@ 
Fh4LA leave. the employer bee the right 
to require chat the employee dow. An 
employee always has the light to 
i-quest. in the first illstance. that 
appropriate paid leave be eubetituted 
There are DO limitations, however. on 
the empIoyee’siight toeled to 
substiinte accrued paid~ wcotfon or 
pemnal leave for quauying FMLh 
Lmue. and the employer may not limit 
the timing during the~yeaz inwbicb 
‘paid vacation may be substituted for 
FMLAqualifying absences. 0s impose 
other limiktiot~~. lf?hee@oyeedoes 
not initially requgt suhstiw of 
appropriate paid leave. the employer 
retains theright to require itAn 
employer ‘bnynot override an 
employee’s initial eleaion to eiabeaihlte 
appmpriate paia leave for .FMLA Iewe, 
no* place any otherifntit&one onits 
use @g.. Utinim~Of fig days al-weeks 
atatime.etcI.Attbeeametime,inthe 
absenc-eofotherlimitirlg~(such 
asaSt&hwor$ILa piicable~ve 
bergainingagreement 7 , v&m an 
employeedo&notelec~substiartianof 
appropriate paid leave. the empIoyee 
mutnev&elessacmptthe employes3 
decisionto require ibeven where the 
employee would desire sdifferettt 
l8sldt. The lt3ghticns havaheen 
clarified toad& these principles. 

The Women’s Le&Defen.~eFu11d.9 
to S.NationaL’fonofW~. 
~amen. AFL-CIO. Fooda A&d 
Senrice Trades, fntemetiti 
Bmtberhoodof Teams&e, andserviee 
Employees rlamati~ unioa opposed 
what-theyperceiued asllnwanamed 
regulatory l-zikictians on theahili~.to 
substitute paid “Family leave” under 
FMLs4. and recommended deietion of 
the resaicuve language. we have 
revised the htigmge in § 825207(b) to 
track the language of the legislative 
history. wbicb explains the meaning of 
“family leave” in this conted The 
effect of the revision. however. is the 

s=me result as under the ,BTI,,S of I,,<! 
lnrerim Final Rule. 

Sixteen comments raised concerns 
over the relationship and interaction 
between FMLA leave and absences 
caused by on-the-job, worhn’ 
compensation injuries. and reques’ed 
further guidance. The Women 
Enployed Institute and the Women’s 
Legal Defense Fund argued that 
workers’ compensation carmot~be 
substituted as paid leave for FML% 
leave. even if such paymentsare proxies 
for lost wages. Mao)! emptoyer 
commenters argued alternatively that 
employers should,not only be allowed 
to count the workers’ compensation 
absence as FMLA leave. but~they should 
continue to be allowed to exercise their 
rights under work&compensation 
laws to require an employee to rehlm to 
work at restricted ox “Ii&t” duty. Tbe 
Fnlployers Ass&tion of Western _ 
h4asadwefk. hc requested 
d~cation ofwhethen fnsured 
disability plans and self-insured 

-dEabiIity pfans are simifarly considered 
a form of “a&rued paid leave” under 
5ML.A. 

An employee who incus e work- 
.mlated illness or injury elects whether 
to receive paid leave fmni theemployer 
or worker’s compensation benefits. An 
employee cannot receive both. 
Tbei-efora. where a work-related illness 
or in)) also causes a .?krious he&b 
condition that mak.es the employee 
tumble to perfolTn the Elmctions of thl3 
position of such employee”witJ&i&a 
meaning of FMJ& and the employee 
has decaxi to receive workeis 
c~mpansatioll b&&k. an employer 
cannot Ieqlin3 the eniplo*e to 
substihite. under FMLA. any p+id 
vacah or otherleave cbrhg the, 
absence that is covered by payments 
burn thdkte worket9 oom~nsatioo 
limd. similauy. an emproyee cannot 
dect to receive bothworke~+s 
compensation end paidleavebenefik. 
Sucbenabsencecanxxunt.h~er. 
lgainst an emplqee’s.~ leave 
mtitlement if i& is properly deeigneted 
atthebe@ningoFtheebeenceas 
mquired by these re&ations. Neither 
the statute nor ik le@aive histo 

tltfiz%%~%szrkL 
concuRently forplnposesof F%iLA and. 
the State wqrkers’ compensation laws 
(provided tbe~ illness or injury also 
meek FML4’s definition of “serious 
healthLonditin”J. Indeed. FMLh’s 
Legisktive history .mg* that the 
congess contenlpiatedthis result-in 
describing theintended meaning of 
“serio!ls health conditian.” the 
Committee reports refer to “injuries 
causeid by serious accidents on oc nfl tbo 

emqoyers to mqulr%-on For 
FMLA leave where an employee deeiree 
to use paid vecation laave The 
C&f~tiTeamsters FublicAffah 
-oppobBd~@wqn 
employer to force eliemp~oyee to use . 
paid vecation or personal leave during 
Fh4L.4 leave abent a specific request 
from the employee to substitute such 
paid leave. Tb&quel Employment. 
Advisory Council suggested the 

ulations allow employers to rrstlict 
.atitution of paid vacation if the 

urnplayer policy notmolly restricts 
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