
TEXAS NATURAL RESOURCE CONSERVATION COMMISSION 

The Honorable Dan Morales 
Attorney General of Texas 
P.O. Box 12548 Austin, Texas 78711-2548 

Attention: Jay Aquilar 

RE!z A Request for an Attorney General’s Opinion regarding the amstitutionali~ of 
suspension of a license prior to hearing 

DearGea~eralMode~: \ 

The Texas Natural Resource Conservation Commission (“TNRCC”) requests an Attorney 
General Opinion to fSiU a requirement of the Pnvironmental Protection Agency’s (“EPA”) 
Fti Rule regarding the Inspe&on/Maintenance (‘I/M”) Program Reqdtements as authorkd 
under the Federal Cean Air Act Amendments (YXXAA’). The Conmkion has authorized 
me to ~request tbis opinion (see attached resolution). 

.’ 

‘Ihe State c&Texas is required by the FCAAA to include a vehicle kspection and maintenance 
program init.3 Sta@ Implementation Plan (‘SIP”). The quired elementi of this Program as 
well as the qzcpimi SIP submit&Is are detaikd in EPA’s Fd Rule, 57 Fedeml Register 52950, 
.published November 5,1992. As you may know, the previous WM program submitted by the 
State of Texas in its SIP was suspended for modification by the 74th Legislature. The 
Legislature authorized the Governor to issue a new program by exeCutive.order. On February 
27,1996, Governor George I%!. Bush signed Executive Order GWB 96-l which describes the 
elaxnts of the Texas Motorist’s Choice Program. The new program incorporates ~tbe~vehicle 
emission’ test into the safety inspection in certain ams of the State. The Stateof Texas 
submitted its revised JIM SIP on February 28, 1996. 

As part of its revised SIP, the State must meet the requirements of 40 CFR 551.364, (57 JW. 
Reg. 52998, Nov. 5,1992j?his section of EPA’s Final Rule requires that the State either 1) 
author& the irmn&ik temporary suspension of inspector licenses in certain circumstances, or 
2) submit an oflicial Attorney Gcnersl Opinion, supported by case law, explaining that the State 
has constitutional impediments to such a suspension. A copy of Section 51.364 is included 
herein for your reference. 
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The TNRCC Legal Division has done preliminary research on this issue and believes that case 
law demonstrates a constitutional impediment to immediate suspension of a license such as the 
inspector license. According to the case law, the opportunity for hearing is required prior to 
any suspension or revocation of a license. A memo detailing the research results is attached for 
your reference. 

k previously mentioned, the State of Texas has submitted its SIP revision February 28, 1996. 
The opinion requested by this letter must be submitted as soon as possible to supplement this SLP 
revision in order to expedite EPA approval. 

Any quedons‘ your staff may have may be dire&d to Ms. Kerri Rowland, Staff Attorney of the 
Commission’s Legal Division, at 239-5693, or Mr. David Duncan, Senior Attorney for Air, 
&gal Division, at 239+. The Commission very much appreciates your courteous attention 
totllismatter. 

Geoeey s. connor 
Geue+alcounsel 

AtWlllIats .* 
cc: (w/o attgchments) 
Hal Ray, QfEce of the Attorney General 
Jii Phillips; office of Legsl zzervices, TNRCC 
Kevin MeCalla, I+gal Division, TNRCC . 
David Duncan, Legal Division, TNRCC 
Kerri Ro+nd? &egal Division, TNRCC 
c:WP9 

_‘ 



TEXAS NATURAL RESOURCE CONSERVATION COMMISSION 

A RESOLUTION concerning the delegation of certain duties and 
.authority to the General Counsel. Docket No. 96- 
0406-RES. 

WHEREAS, the Texas Natural Resource Conservation Commission (%kmission”) is an 
agency of the State of Texas; 

Y-- 

WHBBEAS, in accordance with applicable law, the Commission has appointed a General 
COMA to serve as the Commission’s chief legal officer; 

WHERJXS, the Commission’s General Counsel is empowered by statute to perform such 
duties as authorized by law or delegated by the Commission; 

. 
WHEREAS, the Cornmission has determined that it is in the best interests of the , 

Commission to include within the General Counsel’s duties the responsibility to man-age the 
Commission’s public meetings, including the management ofthe number and type of matters to be 
considered at a particular meeting 

wiimu.8 , the Commission has determined thatit is in the best interestsof the 
(hdsslon to include within the General Counsel’s duties the responsiiity to advise the, 
thnmkion on leg+ matters, including litigation matters, and theduty to t&e certain actions in ; 
legal tllattas; ~* ~’ 

‘, ,, 
WHElhS, the Commission does not inter&by the issus&s of this resohstion~to at&t 

the duties and akbqity of the Bxecutive Diioq. and 

..WHBRRAS, the Commission does no&tend by the’issuancu of this r&.ohrtion to rep&l 
oi .change the~additiond duties &d authority delegated to the Generxd Counsel by Commission 
ruIej 

NOW, THBREFORE, BE IT RBSOLVBQthat the Texas Natural Rescurce 
,&mrvation t3xnmissiop delegates to its General C&selthe following: 

1. Managing theq~&rission’s public meetings, including the number and types of 
matters to be considered, whether argument or comment will be held and time 
limits, rescheduling of matters and related deadlines, and refer&of matters to the 
Akrnati~e Dispute Resolution Office when the interested persons agree to 
referral; 



2. 

3. 

4. 

5. 

6. 

Disposition of motions for reconsideration or motions for rehearing, whether by 
setting such motions for Commission public meetings, or by allowing such motions 
to expire by operation of law; 

Representation of the Commission, including discussions with the Office of the 
Attorney General of the State of Texas or discussions with bther state 0; federal 
officials; 

Referral of matters in litigation to the Texas Attorney General or other appropriate 
officials; 

Make decisions for the Commission in litigation matters involving Commission 
permits and orders; 7 

Make decisions for the Commission in litigation mat&s in which the C3xnr&sion 
isanamedparty 

Retentiori of outs& cc&s4 to represent the Commission in litigation matters, 
2 

IMake requ+ to the Texas Attorney General to issue a written opinion an a 
question eonc&ning the official duties of the Commission; _,. 

; 
;uement of administrative matters in the 0502 of ~,e~$2xn&&ners; and 

Aythority to d&ate thk duties Ad author& i foirh in this re&luti&~~ the., 
attorneys in the Office of the General CoufGel. 

.* : 

. . 

TEXAS NA%JRA&SOURC~ ‘~ :. 
CONSERVATION COh@iSION~ 
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(ii) Site visits at least once per pear 
per number of inspectors using covert 
vehicles set to fail (this requirement jets 
a minimum level of activity. not a 
requirement that each inspector be 
involved in a covert audi!); 

(iii) For stations that conduct both 
testing and repairs. et least one covert 
vehicle visit per station per year 
including the purchase of repairs and 
subsequent retesting if the vehicle is 
initially failed for tailpipe emissions 
[this activity may be accomplished in 
conjunction with paragraph (a)[d)(ii] of 
this section but must iovolve each 
station at least once per year): 

(iv] Documentation of the audit, 
including vehicle condition and 

P 
reparation, sufficient for building a 

egal case and establishing a 
pelf0mane-e rewrd: 

(v) covert v&ides wvwing the range 
of vehicle teclm010gy gmups [e.g.. 
carbureted and fuel-injected vehicles) 
fncludad ti’tEpmgwn. including a full 
range of introduced malfunctions 
covering the emiasio” teat the 
evaporative system tests. and emission 
wntml component checks [as 
applicable): 

(vi) Sufficient numbers of covert 
vehicles and auditors to allow fdr 

?~~~~~~~~ 

dakhwe3hy skkperi2iz;~t~, 
fa&aea~tIa~ rmhkwaw of oovert 

(3) Recmd audits Station and 
iwpectorrewrdsehaubelwiewedoc 
acrewed at Last monthly to assess 
station performamz and identify 
problems that may indicate potential 
~orihoytynce. Such mviey 

(1) Software-baaed, comput&ed 
amlysh to identify statistioal 
hcwslstwdek unusual patter&a. and 
other diaoreparrdes: 

[Z) Waits to inspectlo” stathma to 
review IWO& “at already covered in 
the eleotrwic analysis (if any): and 

(3) Comprehensive aowuntbzg for all 
offidal forma that can be usad to 
damonstrate compliance with the 
pmgram. 

(3) A check for critical flow in critical 
flow CVS units: 

(4) A check of the Constant Volume 
Sampler flow calibration: 

(5) A check for the optimization of the 
Flame Ionization Detection fuel-air ratio 
using methane: 

(6) A leak check: 
(7) A check to determine that station 

gas bottles used for calibration purposes 
are properly labelied and wilhin the 
relevant tolerances; 

(81 Functional dynamometer checks 
addressing coast-down. ml1 speed and 
roll distance. tirtia weight selection, 
and power absorption: 

(9) A checlr of the system’s ability to 
accurately detect bar&round pollutant 
concentcations; 

(10) A check of tbe pressure 
monitoring devioes used to perform the 
evaporative canister pressure test: and 

(11) A check of the purge flow 
metering system. 

(dl Au&or t&&g and&ficiency. 
[l] Auditors shall be formally trained 
and knowledgeable in 

(i) Tbe use of analyzers: 
[ii] F’mgram rules and regulations: 
(iii) Tbe basics of air pollution contml; 
(iv) Basic principles of motor vehicle 

engine repair. related to amlaslon 
p=for=a=z 

(v) bitsdon control sy&& 
WI ~&we gatherina 
(vii) State admbxlstrative pmcedwas 

laws: 
[viii] QwUty as-w practicas: and 
(ix) Covert audit pm&m. 
(2) Auditors shall thams&es ha 

(3) lbe fcd& id kn&&dge 
raquiremants in paragmph (d)(l) of this wdim maybe waived for tgnpa~ 
anditcaa wxaned WlelY fcf the Dtur4se 
.ofwnducti&-&vert~v&icle nuis. - 

I SPmquimmeafa The SIP &all 
include a descaiotion of the aualit~ 
~asiutana pm&m, andwik - 
procadwer manuals cowing both overt 
and covart performance audIta, mcord 
audits, a”d equipment audita. lids 

of details of anforcamad 
itmtegiw that would uhimataly hamper 

;,~.tlle enfocwment pmcess. 
(c] Equipment oudils. During OvertrttC 

visits. auditors shall conduct quality 
control evaluations of the required test 
equipment indudhg (where applloable): 

(1) A gas audit uai”g gaaea of lmorm 
oomzentmtions at least as aooumte a8 
those required for regular equipment 
quality wntml and comparing these 
wnwntcsUons to adud rehdinge: 

(2) A check for tamperlm worn 
- Lutmmentation blocked filtem,~and ’ 

’ oth-zr wnditiws that would Impede 
eocurate sampling: 

olwm8ntsg~-~ 02~~s~ s”focwmenl clgabmt licenasd dFdims 
or contradam and inapedora shall 
include swift. sure. effeotive. and 
consistent pem.ltles for violation of 
mgram rep-ma@. 

(a] Lnpsifion ofpedtiei A penalty 
schedule shall be developed that 
establishes robtlmum pex~alties for 
vlolattons of program rules and 
procedures. 

(I] The schedule shall categorize and 
is1 violations and the minimum 
mmlties to be imposed for firsl. second. 
ind subsequenl violations and for 
“ultiple violation of different 
,equirements. In the case of contracted 
iystems. the state may use 
:ompe”sation retainage in lieu of 
vznalties. 

(2) Substantial penalties or retainage 
;hall be imposed on the first offense for 
riolations that directly affect emission 
,eduction benefits. At a minimum. in 
:est-and-repair programs inspector and 
itatio” license suspension shall be 
mposed for at least 6 months whenever 
P vehicle is intentionally tmpmperly 
passed for any required portion of tbe 
test In test-only pmgrama. blapeotors 
shall be removed fmm inspedor duty for 
at least 6 months (or a r&&age penalty 
equivalent to the inspector’s salary for 
that period shall be imposed]. 

(3) Au SndirIgs of serious violatiom of 
c&a or pmcedural req”irements shaU 
result in mandatory f&s or retainage. 
In the cam of gross oeglect. a fust 
offense shall result iqa fine or retainage 
of no less than $loo or 5 times tbe 
inspection fee. whichever ia greater, for 
the wntcactoc or the licetied station, 
and the inspeaor if bwolved 

wAoyfin@Pfi 
lnwmpet~nw shall mutlt in PIsadatory 
~&b+~inspectlonP@eges,ue 

-(5] Lick or wctifiwk m&&on Or 
rnmEation shall mean the individual Is 
bauadfrwadirectorfndiract 
involvement in any inspecSon oparatlon 
durinn the term of the suwansion or 
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well as the inspector. even if the 
licensee or contractor had no direct 
knowledge of the violation but was 
found lo be careless in oversight of 
inspectors or has a history of violations. 
Gdractors and licensees shall be held 
fully responsible for inspector 
performance in the course of duty. 

(cl Recordkeeping. The oversight 
agency shall maintain records of all 
warnings. civil fines, suspensions. 
revocations, and violations and shall 
compile slatistics on violations and 
penalties on a” annual basis. 

(d) SfPmquimm&s. (1) The SIP shall 
include the penalty schedule and the 
legal autimity for establishing and 
imjmhg penalties. dvil fimes, license 
swpensinn and revocations. 

(2) I” the case of state co”stihttto”al 
tnpediments to immediate suspension 
authority. the state Attorney General 
shdl tiunish a” official opinion for the 
SIP explahl@ the m”8ttt”tto”al 
idlpediment a3 ‘well as relevant 6888 
law. 

(3) The SIP d-dl describe the 
admhislmttve and judicial procedures 
and respo”stbiUties relevant to the 
enforcement process. including which 
agendea mmta and jurisdictions are 
involved; who will pmsemlte and 
adjudicate casex amI other aspecta of 
theenfor-toftlm piugmm 
mqdre”entaths-tab 
dlaatulbatbis~nandthelotuce 
of tlmse funda In state8 witbout 
innnedlate ellspedal suthopitr. the SlF 
&all demmutmtelhat sufUde”t 
~penoimel~deydemaarein 
plecetomeetthethmdaycase 
managnnent I.eqdmemt for violattmls 
that dhdly a&d emission reductions. 

ssl.s66 De- 1.~’ 
Accurate &a mlledton is essential 

to the management, eve.lusUon and 
enfomment of a” I/M program. The 
program hall gather test data on 
i”dtvidul veldcles, u weU aa quality 
control data on-test equipme”t. 

(a) Ted dot& lbe goal of gstherhg 
test data is to lJ”amb~owly U”k 

r 
testmsul~toaspedficvehlde, 

Mpmgmmmgtatnnt.teddte.aad 
inspector. and.to determins whe.th~~~~ 
not the c0Hv.d testing parameters were 
observed for the spectfic vehicle in 
questtoa In tmn, these date can be used 
to dtetinguish complying end 
no”cu”plyi”g &t&s as B result of 
analyzing the data callected and 
comparing it to the registratio” 
dstabasa to rcreen inapectton statloas 
and tnspecton for ioveettgatio” as to 

.i Possible trfe&rtties. and to help 
estabIt& the overe.U effecttve”ess of the 
Pm@am At 8 minimum. the pmgrwn 

shall collect the following with respect 
lo each lest conducted: 

(1) Test record number: 
(2) Inspection station and inspector 

numbers: 
(3) Test system number: 
(4) Date of the test: 
(5) Emission test start time and the 

time final emission scores are 
determined; 

(6) Vehicle Identification Number. 
(7) License plate number; 
(8) Test certificate number, 
(9) Cross Vehicle Weight Rating 

lG\rwRl; 
(10) Vehicle model year. make. and 

type: 
(11) Number of cylinders OF en& 

displacement: 
(12) Transmission type: 
(13) odometer lwding; 
(14) Category of test performed [Le.. 

initial test. first retest or subseauent 
retest]: 

(15) Fuel type of the vehicle [i.e, gas. 
diesel, or other fuel): 

(16) Type of.veht~e preconditioning 
performed (if any]: 

(17) Emission test sequence(s) used; 
(le] Hydrocarbon emission ecmw and 

standards for each applicable test mode: 
w1-wmoxfde emiasio”lcores 

and standards for each applicable test 
mode: 

(zo] carban dldde eml.sdoa sxxe8 
[CO+COJ and standarda for each 
applicable test mod* 

(Zl] Nitrogen oxides emieefo” scores 
and stalards for each applicable test 
modei .. 

(23) Results (Pass/Fall/Not 
Applicable) of tlie applicable visu& 
lnspedim for the catalytic rawer@ 
air system, gas cap. eveporative syste”l, 
positive .zzrankcaEe ve”ulatiml (KXJ 
valve, fuel inlet restrictor. nnd any other 
visual i”spection for whtcb emission 
mducnon aedlt Is ddmecb 

(Zs] Rem&of the evsporattv.e system 
ptasum test expmaed aa. *asa or fail: 

(24) Rzsults of the avqnnnttve system 
pwgetestexpn?wdaeapauorfeU 
along with the total purge flow in litem 
scbteved dmi”g the test, 

(bl Cjdity ContmI data At (1 
midmum, the program shall gather and 
report the results of the qneUty control 
che&requIred under P SI..%% of thts 
subpari. identifying es& check by 
station number. system number. date. 
and rtai tbne. The data report shall also 
contain the concl?ntratto” values of the 
calibration gases used to perform the 
gas dlamderizauo” portic.” of tbe 
quality control checks. 

B 51.366 Data analysis and reporting. 
Data analysis and reporting are 

required to allow for monitoring and 
evaluation of-the program by program 
management and EPA. and shall provide 
information regarding the types of 
program activities performed and their 
final outcomes. incliding summary 
statistics and effectiveness evaluations 
of the enforcement mechanism. the 
quality assurance system. the quality 
control program. and the testing 
element. Initial submission of the 
foliowing annual reports shall 
commence within 18 months of initial 
implementation of the program as 
requtred by 0 51.373 of this subpart. The 
biennial report shall cmmnence within 
30 months of initial implementation of 
the program as required by 8 51.373 of 
this subpart. 

(a) Tesf do& report The pmgram 
shall submit to EPA by July of each year 
a report providing basic statistics on the 
testing program for January tbmugh 
December of the previous year. 
~“ClUdi~ 

(1) The number of vehicles tested by 
mod&year and vehtcle type: 

(21 By model year and vehtcle type, 
the number and pemtage of vehicles: 

(i) IMUng the endsdm test initiallyi 
(ii) FefU”g each em&ion contml 

co”pa”ent dkck initially; 
‘(url Falling the evaporative system 

timUt~a”df”te@y&eckeMLall~’ 
(iv) Filing the ftmt &es! for tailpipe 

lzn$mdons: 
(v) Passing the fird ret+ for taflpipe 

emiaeions; 
(vi) Initially failed vehicles pSsst”g - 

the second or subsequant retest for 
teflprpe e”Itssio”!% 

(vii) Inmlly failed velltclee passtng 
each e&don cxmtlul compone”t check 
on the first or subseausnt retest by 
compcmellt; 

(viii) Initially falled vehfoles pas&g 
the evspomtive system ftmcttonal and 
‘ht.sgriwcbeclcsalltheftmtor ” 
rubsequent retest by component: 

(ix] ldtidly~ failed vehicles receiving a 
w&er;and~ : 

(xl Vehicles with no known find .:~ 
outw”a (regardless of reason): 

(9) The initial test volume by model 
year and test station: 

(41 The initial test failure rate by 
model year and test statton; and 

(s] the average increase or decrease 
in tallpipe emtssio” levels for HC CO. 
and NO. (it applicable] after repairs by 
model year and v&t& type for v&t&s 
recdvi”g 8 mass e”tssions ted. 

(b) Quality msm-mce report. The 
pmgmm shall submit to EPA by July of 
each y&r a report providing basic 
statistics on the quality assurance 



To: David Duncan, Legal Division Date: April 8, 1996 

From: Kerri Rowland, Legal Division 
Prakash Balan, Legal Division 

Subject: Constitutional Constraints on License Revocation and Suspension 

h Whether the State ofTexas can authorize the immediate suspension or revocation of a vehicle 
safety inspection license prior to opportunity for hearing. 

Short Answer: No, suspension or revocation of a license or permit would be a violation of the due 
process clause of the Texas Constitution, 

_’ 
Detailed Exolanation: The due process clause of the Texas Constitution most likely prohibits the 
suspension of licenses to perform vehicle emissions testing prior to a hearing aimed at determining 
whether revocation is justified. TEX. CONST. of 1876, art. I, 5 19. \ 

There exists no Opinion of the Attorney General directly on point in this matter. In a 1977 
Opinion, the Attorney General‘s Office indicated that a statute delegating.to the State Board of 
Insurance the power to suspend or revoke the licenses of insurers or agents, upon the provision of 
a hearing, is not $olative of due process. Op. Tex. Att’y Gen. No. H-934 (1977). This Opinion, 
however, apPears limited to situations in which the statute explicitly proyides for a hearing .prior to 
tire auapqsion or ,revocation of a license. It does not, therefore, address the constitutionality of a 
provision such as the one involved here, whkhauthorizes the immediate suspension of a license 
pending a later h,earing. 40 C.F.R. $51.364 (1995). 

There does, .however, &at case law indicating that the revocation of a~ license prior to -a 
hearing violates the due process rights of the licensee; In House of Tobacco. Inc. v. Calvert, the 
Supreme Court of Texas stated that “as a general rule constitutional due process applies to protect 
property rights but does not . . . extend to [a] privilegegranted under the State’s police power.” Q&9 
9f Tobacco. Inc. v. Calvert, 394 S.W.2d 654.656-57 (Tex. 1965). This case involved the State 
Comptroller of Public Accounts’ revocation of the House of Tobacco’s permit to sell cigarettes on 
the grounds that the House of Tobacco had violated.eertain statutory requirements. U. at 655. The 
State Comptroller provided no opportunity for a.hearing, thus making his revocatory order final. &!. 
The Court reasoned that altMtgh a permit is not technically a property right, it is akin to a property 
right in that revocation of the permit would deprive the~permittee of something of value, namely his 
business. ,@. at 657. Thus, the Courtheld that the permittee was entitIed to due process of law, 
which repiires that notice be given and a hearing held before revocation becomes final. Id. at 657-58. 

. 



Given the general rule enunciated in House of Tobacco. whether due process protection “lust 
be ~fkded upon revocation of a license depends on whether the license is akin to ;I pt~ope,ly iizh, 
or whether the license is a privilege granted undw the State’s police power. The{-c is %:ood rcaSoIi to 
think that most licenses, including licenses to conduct vehicle emissions tests, are more [ilie propeq 

rights than privileges granted under the State’s police power. At one time, the Supreme Court of 
Texas did view a driver’s license as a privilege granted under the State’s police power, thus making 
a drivets license subject to suspension absent a prior hearing. Gillasnie v. Dep’t of Public Safety, 259 
S.W.2d 177, 182 (Tex. 1953). However, a later United States Supreme Court case, Bell v. Burson, 
held that the temporary suspension of even a driver’s license may deprive an individual of something 
of value and, thus, that due process requires that suspension be preceded by a hearing. w 
Burson. 402 U.S. 53.5, 539-40 (1971). The facts of Bell v. Burson involved a clergyman whose 
ministry required him to travel by car to three rural Georgia communities. a. at 537. Suspension 
of his driver’s license would have severely handicapped him in the performance of his ministerial 
duties. M. Ifsomething as simple as a driver’s license is considered akin to a property right, most 
other kinds of licenses should also be considered akin to property rights. 

Furthermore, certain language in the House of Tobacco decision indicates that most licenses 
should not be considered privileges granted under the State’s police power. The example the Court 
gives ofa license granted under the State’s police power is a liquor license. House of Tobacco, 394 
S.W.2d at 656. The reason the Court considers a liquor license as having been granted under the 
State’s police power is the fact that the Texas Liquor Control Act explicitly states ‘that the 
requirements ofthe statute are an exercise of the police power of the State for the protection of the 
welfare, health, peace, temperance, and safety of the people-of the State. rd. When the statute 
creating a licensing regime makes no such pronouncement of a legislative intent to exercihe the police 
power, it may be reasonable to conclude that the legislature did not intend an exercise of the police 
power. Thus, most licensing regimes should not be seen as an exercise of the police power. 

&art from the House of Tobam case. there exists a series of Texas cases holding that a 
Iicense may not he r&oked or Suspended without a prior heacing. For example, in Francisco v. Board 
of Dental Examiners,. the court held that a statute authorizing the revpcation of a dental license 

~. “witho& . . . [a] right of notice and hearing constitutes . . . a denial of duk process under both [the] 
federal and atate constitutions.“. Francis& v. Board of Dental Examiners, 149 S.W.2d 619,623 
flex. Civ. App.-Austin 1941, writ reed). The court reasoned that a license to practice dentistry is 
a property right, the cevoca$on of which would deprive the licensee of his livelihood. M. +t 622. In 
any instance in whicbaomething of such value is to be taken from an individual, due process requires 
a prior hearing. @. 

The Sup- Court of Texas later cited the Francisco c.a~ approvingly in a case iti which the 
Court established the principle that when a statute does not provide for notice and hearing prior to 
the revocation of a license, thi: courts should imply such a requirement on the presumption that the 
legislature intended a constitutionally valid enactment Industrial Accident Board v. O’Dowd, 303 
S.W.2d 763,765-66 (‘Rx. 1957). In this case, the Industrial Accident Board barred two attorneys 
Eon pmcticing before it ot&.basis ofunethical and 6audulent conduct. Id. at 76.5. The Board did, 
however, hold a hearing before suspending the attorneys. a. The attorneys nevertheless challenged 
the Board’s action on the ground that although they had been afforded a hearing, the statute 
authocizirig the Board to bar individuals from practicing before it was unconstitutional because the 
statute failed to explicitly require a hearing. Id. The Supreme Court, however; upheld the statute 
contending that when a statute fails to explicitly provide for a hearing, the courts will imply such a 



requirement. &J. at 765.66 

A t%rther example of the principle that a license may not be revoked witllout a prior Ilea,~ing 
is found in the case of Denton v. City of Austin, 587 S.W.2d 56 (Tex. Civ. App.-Beau,nont 1979, 

no writ). Upon the suspension of an individual’s master electrician’s license absent a hearing, the 
court (citing House of Tobacco, Francisco, and O’Dowd) held that the right to work as a master 
electrician, once acquired by means ofa license, becomes a right protected by the due process clause 
of the state and federal constitutions. rd. at 58. As in House of Tobacco and Francisco, the court 
reasoned that a master electrician’s license constitutes a valuable commodity, the suspension of which 
would deprive the licensee of his livelihood. Id. In any instance in which something of such value is 
to be taken from an individual, due process requires a prior hearing. Id. 

Fiiy, there exist two cases, both dealing with the automatic suspension of Texas driver’s 
licenses after the licensees had been convicted of drunken driving in other states, in which the 
respective courts held that “[a]s a general rule one cannot be deprived of a license or permit without 
due process.” Texas Deo’t of Public Safetv v. Hamilton, 304 S.W.2d 719, 72 I (Tex. Civ. 
App.-F&and 1957),afdper curium, 306 S.W.2d 712 (Tex. 1957); Smith v. Speir, 504 S.W.2d 
936,938 (‘Tex. Civ. App.-Fort Worth 1974, no writ). 

The above-cited cases should be controlling in this matter, leading to the conclusion that there 
exists a constitutional impediment to the temporary suspension of vehicle safety inspection licenses 
absent a prior hearing. 

, 
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