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Dear Ms.‘Shlriey,

I am submlttlng this request for an oplnio from the ,
Attorney General’s office because I disagree with the opinions
issued by the District Attorney of Walker County on the matters
discussed in this letter. :

BACKGROUND

The - populatlon of Walker County is 1ess than 125,000 ~'i___
according to the 1990 census.. -The Walker County Comm1551oner’s
Court adopts .thé arnual budget as requlred by Chapter 111, “nﬁﬂﬁ“
subchapter "A, Looal Government Code, for the period of October_l

funds .is at ‘the discretion of the. Ccommissioner’s Court. -See also-

+In accordance., With. subchapter D of.chap
of the Local Government code;™ thé- -Gounty :Auditor opensi‘an
appropriationgaccount for ‘each main. budgeted or . special-jitem in™ -~
the budget,.j'uses to be entered to .the appropriation account:. =~

‘eath warran t‘draﬁn agalnst that appropriation ‘account, ~ahd ~**,

oversees the warrant process . to ensure - that the expenses ‘of.: any

‘department -do _nbt ‘exceéed- the' budget appropriatlons for that

department.arﬁb eXpenditures ‘of ‘County’ funds may be. “made’ except

in strict. compllahce with . the budget, but the Commissioner’s : :
Court may amend the- budget to transfer an amount budgeted for one -
iten to- another budgeted item wlthout authorlzlng an emergenqy

'.\-:‘_ "'7 -

The Wal ér COunty Auditor also serves as the. purchasing ‘
agent -of the’Courty, A County officer. fills out a requisition
for supplies‘or materials, signs it, turns it in to the
purchasing clerk, who then submits the requisition to the County



“yendor is. issue& & purchase
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* “are ‘appropriated) f;;b the Bfricet s’ expendituee budget; andith
ur ~order.. ‘The" COunty ’has.
" adopted this: procedure ‘to.assist. inioverseeing: e ‘wariant:

* process to. ensure ‘that ‘the expenses of any department.do not‘

exceed the budget . .appropriations for that department in
‘accordance with- LGC 111 092 and 112.001. : . ,

- The Walker ccunty Clerk collects the fee for records
management and preservation as authorized by section - .. ’
118.011(b) (2) of the Local Government Code. Local Government
Code 118.0216" states that this fee is for . the records ‘manhagement :.
and preservation sérvices performed by the, County Clerk after the
filing and recordinq of a document in the. records of -the 6ffice

of the clerk. - The fee may be used only to provide funds for
" specific records: preservation and automation projects. These ,
fees are accounted for in a records management and preservation

fund. This is a separate fund and is not . co-mlngled with the'f
County general fund‘i- Ce ‘ :

"Prior to the adoption of the records management and . :
preservation fee set under 118.011(b) (2) of the Local Government
Code by the legislature, the Commissioner’s Court of Walker
County provided an expenditure budget from the general fund to
the County Clerk in the amount of $34,000 per year to be used for’
the microfilming/indexing of records in the Clerk’s office. The
County Clerk‘’s employees microfilm the daily, ongeoing records and
documents of the County Clerk, such as any official personal
property records, official real property records, official
instruments, and other official records of the County Clerk with
a camera and film provided by a. third party vendor, send the
microfilm to theé third party vendor. who then develops and ‘makes .
an archival prlnt of the film. The archival print is returned to
the County Clerk’s office, and the original film is stored with .
the third party vendor. The third party vendor also comp11es1'
indices of the Clerk’s records, binds the indices and sends them
to the County Clerk’s office. This third. party -vendor is nat
* under contract with the County. A previous Attorney General -

opinion (JM-890) held that .the microfilming of ‘records of County-;
Clerks office was not personal or professional services and must.
‘be competitively Bid under LGC 262.021: " Walker County‘s N

m1crofilming/indexing as of this date has not been competitively :
bid. , :

The general fund expenditure budget for ' ' .
wicrofilming/indeXing -has not been decreased since the adOption*?
of the records management and preservation fee. For the fiscal
year that ended September 30, 1996, the approved general fund - .
expenditures for microfllmingllndexing was approximately $35, 000.
Total general fund revenue collections by the County Clerk'’'s
office for fiscal year 1995-96 were approximately $157,160, and
the general fund expenditures of the county Clerk’s office were
approximately $212 150.
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records in the office of the Céunty Clerk a document ‘that’ i

authorlzed or requ1red to be’ filed in those records.ij'

.

,PRoﬂyﬂn;srATEﬁsﬂi*”

" In July, 1996 the Walker'County?clerk received notifidation””f'
from the Walker County ‘Auditor’s: off,lcé “that he had gompletgly
expended ‘the general. fund budgdt:in thd microfilmingfindexing
line item and no further appropriatlons could be issued agaij ;
his general fund budget for microfllmingllndexing Also ‘in_ July'i
1996, the County Clerk approached. the Commissioner’s Court .and™:
requested his general fund expenditure budget be increased: by_.» o
$18,500 for microfilming/indexing:expenses..: Commissjioner’s Court
did not act on his request; asking for additional information”.:
instead. The third party vendor was notified in writing on
August 22, 1996 that budgeted funds were not available to pay a -
recently submltted 1nv01ce, and that the 1nv01ce exceeded the,n
amount of the approprlatlons.‘” :

Following the Commissioner’s Court decision not to act on-
the request to increase the County Clerk’s mlcrofllmingjlndexing
budget, and after he was notified that there was not any money
available in:his budget, the. Count{ Clerk continued to use the: yr
mlcrofllmlngllndexing provided by .the- third’ party vendor and:’
continued to incur expendltures not’ budgeted - In-October 1996 :
the Auditor’s office was notified: of ‘several’ outstanding invoices
totaling $15,632.77 due to the third party vendor for . e
microfilmin /indexing for the ‘fiscal’ year'ending 9= 30-96.=3
requisitlons ‘were: siqned by theﬂCQunty101erk “and approve
County Judge‘prior to the purchases; forftheée invoices 8 CR.
required: by“LGC 113, 901, ‘'and there ‘were still:no: budgetedzfnﬁdi S
available to" ‘pay the: “invoices. The invdices ‘were’ filed withithe .
county Audjitof for -approval of payment’ priorito approval SETHA T
payment by Commissioner's Court -ag. required ‘by LGC 113 064.

“ < g
16C 112 OOB(b) states that the County nuditor shall see:..-.‘t‘"‘“ze._:.-_-'
the strict enforcement of the law governing county - finances., Seej
also D. BROOKS, COUNTY -AND SPECIAL DISTRICT LAW 15.8,. Lat .
538 (Texas Practice 1989), and .VERNONS ANN..S$T.CONST.  -art. 5 JSac
8. Accordingly,. the Auditor did not\approye ‘the . invoices~for A
payment as provided by LGC 113:064 because there was not a ﬁfﬁ
requisition, signed by. the County. Clerk ordering the supplies,
approved by the County Judge, and. -delivered to the person from -
whom the purchase was to be madé before the purchase was made
(LGC 113.901), because the purchases exceeded the appropriations
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error dismissed{AuditSrihas” esponsibility,vbefore approving a-

claim against. the Courity, to detérmine whether 4t strictly
complies with 1aw governing County finances}.;su;-

Since the Auditor's approval for payment of invoices is
required by LGC 113,064 priotr to the presentation of the inVOiCES;g
for approval. for: payment by COmmissioner & Court under LGC -
115.021, the ‘invdicés may not- be- approved for: payment ‘by. f.w=.;
COmm1551oner s Court.,  See aIto Wyatt Metal & Boiler Works v.
Lipscomb, 87 S,W. 2d 331( Tex.qciv. App.) writ refsd., Attorney
General Opinion ‘#; 0-6663 (Commisgioner’s. Court.does not Have. 37,5;,
authority to consider’ ‘bille ‘which have not been approved by the -
Auditor, and Commissioner’s Court has no authority to issue a
writ of mandamus directlng County Auditor . to approve .or reject - -
certain claims), Attorney General Opinion # 0-6784(County. Auditoriﬁ
has authority to reject claims authorized by Commissioner’s’ Courtf
if they have not .been:contracted as provided by law, and o
Commissioner’s Court is without authority to allow such claim
over the dlsapproval of the Auditor, and County Clerk doées not
have authority to.issue and deliver a-warrant. which has not been
approved by the County Auditor).

In an executive session of the Commissioner’s Court held on
January 15, 1997, the Walker County District Attorney, who also
serves as the County Attorney té the Walker County Commissioner’s
Court, advised the cOmmiSSLOner’s Court thatthe. invoices that
were not approved by the Auditor should be paide Commissioner’s
Court then approved a budget amendment to’the: fiscal year 1996-97
budget to increase the microfilmingllndexing Iine jitem in the
County Clerk’s budget by $15,633 to pay the fiscal year 1995-96
invoices of .the third: party vendor, ~The District Attorney L
contended . the: recording and-£iling fee revenue_oharged to. the. - . I
‘public and ¢ollécted by the .County Clerk under’ LGC iis. Oll(a)(l)
and (2) is a fee that must be. "Bedicated"'to ‘the - T
microfilming/indexing expenditures and .used at the County CIerk's;
discretion. “The:District ‘Attorney’s opinion WaE based in_ part. byi'
the fact that the ‘amount of ‘recording and - filing fee revenue'j,. ‘
collected by the.County CIerk for fiscal year 1995-96 under LGC
118.011(a) (1) -and (2) ‘was more than the amount spent by the
County Clerk on microfilming/indexing the records with the third
party vendor who provided the microfilming/indexing for fiscal
year 1995~ 96. ‘ o

e, LT
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Lerconferred by. thi
: . AR ¥ iad day-be hereafter:
“prescrfbedgﬂﬁﬁfnb 'hferred‘by'the 1aws GEth
State .to ‘the Commiss is ‘the power to determine and:::. .
adopt the Colnty’s” budget. The quker County Commissioner’s Court-,f
adopts the.annual budget “in ‘accordance, with subchapter A of :
Chapter 1117of thé ‘Local Goverhment: Code.. I believe
Ccommissioner?s ¢Court has the authority to set the géneral fund '
expenditure budqet for the County Clerk, and that the budget is

not a dollar: forrdollar match*or fees‘collected to expenditures
by office.j‘ : o A . o

iR

I also believe the fee ollected under LGC 118 011(a)(1)
and (2) for-real: and personal obe'fy Yetords filing is NOT.-. ".53
“dedicated“'soleiy to microfi ming/indexing expenditures of the i
official personal property records, official real Property. S -
records, offjcial- instruments;-and. other ‘official records. of the.g
County Clerk,: I believe this -ig:the:fée charged to the: public:
and collected: by :the County Clerk for..the service rendered for
filing .and recordinq, including indexing, those documents. I
believe the expenditures for filing and recording the official
records of the County Clerk could include, as budgeted by the
Commissioner’s Court, all items necessary for the recording and.
filing of the documents, such as the cost of the office personnel
who perform the filing and recording and oversee the records, the
cost to the County of the copies made to file the records, the
monthly lease on the copy machine, and various other expendltures

made by the County Clerk’s office in order to file and record
documents., tﬁ_.} . nj;i;?,

A \,.1
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I also believe the District Attorney s opinlon of the use ofl
the filing and recording ‘fees collected by the County clerk under-
LGC 118.011(a) (1) and (2) as being “dedicated" to
microfilming/indexlng and -not” to;any of the other expenditures o
incurred 1n_fil£hq and recordingéthe documents is incorrect.f;x;'
believe the’ istrict Attorney’ngplniOn would make the recording ™
and filing: fee&pharged ‘to-the’ public and -collected by the. County
Clerk under 118 Oll(a)(l) and . (2)- analogous to the "Hot Check - ¢,g
Fund” and: inté¥est accrued ‘on spgcial inventory tax escrow = 0o
accounts,’ which‘Would be used at. the discretion of the Clerk, and_

' »the- udgetary controls of the Commissioner 5 Court LT

The District Attorney also maintains the fee collected by :
the County Clerk -for. the records managément and preservation fundff_
under LGC 118.011(b) (2) may not. Ye -sperit . on microfilmlng/indexing .
the daily, ongolng records and: documents of the County CIerk, -
such as official personal property records, official real '
property récords, official instruments,. and other official -
records of the: County Clerk. . He ocontends this fee may only be
used by the Cletrk on those records that-the Clerk determines
qualify as specific records preservation and automation projects.



'*ﬁmicrofilming andimicrof{lming/indexing to.préserve the. daily,;~

County funds, including monies collected_as'records management
- and preservation“fées SR T _

'"Preserve“,isiwefined in WEBSTER'S DICTIONARY as "1: to keep
“safe from injury; arm;: “or' destruction ,,PROTECT, 2 a:. to keep

~ alive intact or free from decay b3 MAINTAIN; .3 at’tol _keep or,
. save from decomposition, 37 'to keep up-and réserve for personal

- or special use.w: The County Clerk is. currently using

ongoing, records and documents such as official personal property;
records, offic1al real property records, -and. other official. ’
- records of:the: ‘county Clerk’s office. If the Commissioner's
Court determines that microfllmlngfindexing the daily, ongoing.
" records such as officlal pérsonal property records, official realV
property records, ‘and other official records of the County
Clerk’s office is a’'specific records preservation project, I
believe the Commissioner’s Court could approve the payment out of
the records management and preservation fund established by LGC -
118.011(B) (2} the microfilming/indexing of the daily, ongoing
records of the Clerks office such as official personal property
records, official real property records, and other official
records of the County Clerk. S

' Because the District Attorney and I have differing opinions,
. I would ask that the Attorney General‘s office prov1de your -
fopinion on the followxng questions.

u_”Who is responsib.
_ microfilmianindexing expenditures as described above, and who -
L determines at what 1eve1 that exPenditure amount is to ‘be?

'Is the amount of mlcrofilmingfindexing expenditures to ‘be paid to
a third party venddr. ‘either under contract or hot under contract
" with the County: "dedicated* ‘in the same amount as’ the filing fee"
revenue collected ‘by: the CTounty Clerk under LGC ..

118.011 (a){1)and(2}): for-real and personal property records
filing, or is the Commissioner s Court responsible for
determining,. within budget. constraints, the amount of
microfilming/indexing expenditures for the County 01erk?

'or.allocatinq COunty funds to departments fore;mf'.



Are the filing fee revenues collected as provided for under 1GC
:118.011(a) {1yAnd(2) for real and’ personal “property records”filihg

prov1ded under LGC 118, Oll(a}(l) and(2)°

. The cOunty Clerk's employees microfilm the : daily, ongoing ‘“*{”'
docunénts of.the cOunty Clerk with ‘a .camera. and . film provided py
a tHird party vendor;’ and. send the microfilm to.the third part
- vendor who thén ‘develops and makés. ah archival print of the: ff

May the cOunty'auditor approve the invoices in: question for
pay-ment9 TR .

)

to be used at the diserétion of ‘the _County <Clerk-for expenditures: .
in the sameﬁamount.or & léSSer ‘amount ‘as, the fees collected;: or. =
does the Commissioner’s Court have the authority to determine T
what expenditures are - reasonably allocated to the filing fee

Sl

If the Comm15910ner's COurt determines ‘that the expenditures for R
microfilming/indexing the daily, ‘ongoing documents such as the '
official personal property records, official real property

records, and other official records of the County Clerk’s office

are a spec1f1c records preservation project performed after. a
document is filed and recorded in.the records of the County

Clerk’s office, may any additional expenditures incurred by the
County Clerk above the general fund budget for

microfilming/indexing the daily, ongoing documents. such as the
official personal property records, official real property S
records, and other official records of .the - County Clerk’s: office Teee
be charged to the records managément and preservation fund: o
established by LGC 118 011(b)(2) by ‘the: Comm1351oner s Court?

i

The archival’ ‘print is returned to the County Clerk’s office’and’
the original-'6f the film ig stored with the vendor.  The third
party wvendor also compiles indices of. the Clerk?s records, binds ST
the indices and sends ‘them to the. County €lerk’s office.- Can the =
Commission&r/e (ourt consider this Mservices performed by the - *
County Clerk after the filing and recording of a document"? ,fq}'-°

May the cOmm1551oner's COurt order payment of an inv01ce that has f'i
not been approved for payment by the County Audxtor’ =

Were thekihvoices:in.questioh'iﬁcurred'as provided by.law? ' ST
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ibudqé “four months or, more - tipgthe ¢lose of that: budgétw?earﬁin
“order to pay invoices! for sugplies or ‘materials orderéd by an & ', W%
elécted official who'.did- not have a requisition approved by the =~ . i
COunty Judge ‘nor was it delivered to the person from whom the -
purchase was made prior to the purchase as provided by ‘law and
for which funds were not available when the work was performed?

May the Commissioner’s Court amend the fiscal year 96-97 budget
to pay invoices for supplies or materials that were ordered by an
elected official in the fiscal year ending 9-30-96 that did not
"have a requlsltlon approved by the County Judge nor was, it

delivered to the person from whom the purchase was made prior to
the purchase as provided by law? See also AG Opinion O-
6132(budget may not be amended to pay previous road and bridge
obligation), ©- 4830(ob11gation cannot be incurred unless in the
budget), and 0~2937(road and brldge bills incurred in December

may not be paid for w1th next year’s budget)

Is the Auditor under a ministerial duty or is it a discretionary
act to approve a c¢laim against the County that, in his opinion,
was not incurred as provided by law? See also 533 S.W. 2D 457,

Smith v. McCoy, (Tex.Civ.App 5 Dist 1976); Lovell v. Bynunm(Civ.
App 1958) 315 S.W. 24 20, ref, n.r.e,

Is the County Clerk authorized to obligate the County to expend
funds not provided in his budget? 1If not, what recourse does the
County have?

Respectfully submitted,

- Dan C. Clower, CPA CGFM
Walker County Auditor .
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CRIMINAL DISTRICT ATTORNEY
ANDERSON QOUNTY
P ANDERSON CQOUNTY CQOURTHOUSE
oo -1 7 500 North Church Street
Palestine, Texas 75801

E S
D. # Jq 5 20 - 903 /723-7400

April 25, 1997

Opinion Committee

The Honorable Dan Morales
Attorney General State of Te
Supreme Court Building

P.O. Box 12548

Austin, Texas 78711-2548

Re: Recuest for Attorney General’s Opinion

Dear Dan:

I am requesting an Attorney General’s Opinion with regard to
the following gquestion:

May the County continue to expend funds dedicated for the
exclusive purpose of records management and preservation when the

County Clerk requests such payments cease being paid from said
fund.

Factual Summary

On March 10, 1995 the Commissioner’s Court approved the
request of the County Clerk to expend funds to lease Electronic
Cashiering Equipment for use by the County Clerk. These funds
were paid from the dedicated fee account -established for the
benefit of the County Clerk's Uifice for the exclusive purpose of
records management and preservation. See, Tex. Local Government
Code Ann. §§ 118.011, 118.0216. This was done with the County
Clerk’s consent and approval. On August 16, 1996, the County Clerk
expressed concerns that the lease of the Electronic Cashiering
Equipment was not a proper use of funds from the Record Management
& Preservation account. On January 23, 1997, a private attorney
retained by the County Clerk threatened legal action should the
Commissioner’s Court fail to discontinue the above expenditure.
Subsequently, the Commissioner’s Court voted to suspend payments of
the above expenditure pending an Attorney General’s Opinion.



Legal Summary

The leading case on this issue is Hooten v. Enriques, 863
S.W.2d 522 (Tex. App. - El1 Paso 1893). Hooten states that the
county clerk has "the exclusive authority to designate exactly what
constitutes record keeping, preservation, and automation in the
County Clerk’s Office." Hooten at 531. It would seem clear that
even though the the County Clerk originally stated that the lease
of the equipment was a proper use of dedicated funds, her
subsequent decision to the contrary is Dbinding on the
Commissioner‘s Court.

I would very much appreciate your response in this matter. If
you have any questions, feel free to contact me.

Respectfully submitted

ff ington
Criminal District
Andexrson County,
Texas Bar Card #09
Anderson County Courthouse
500 N. Church Street
Palestine, Texas 75801



BOWIE COUNTY CRIMINAL DISTRICT ATTORNEY

Flrst Asskstant BOBBY LOCKHART Crime Viction Assistant

James Elliott P.O. BOX 3030 Karen Brackeen
BI-STATE JUSTICE CENTER

Assistants TEXARKANA, TEXAS 75504

Michacl Shepherd (903) 798-3084 * Fax (903) 798-3067 Hot Checks

Alwin A. Smith - Joyce Owen

Carol Dalby RECE IVED  Nancy ey

NOV 29 1996
Opinion Committee

November 21, 1996

FILE # Mc32270-9

Re: Question related to the allocation of monies collected as records management
and preservation fees by the County Commissioners Court to pay for
“specific records preservation and automation projects”.

Dan Morales, Attorney General

Attention: Opinion Committee '

Office of the Attorney General A
Price Daniel, Sr. Building

209 W. 14th Street and Colorado Street

P. O. Box 12548

Austin, Texas 78711-2548

Dear Opinion Committee:

The Bowie County Clerk has requested our office to obtain an Attorney General’s
Opinion regarding the following question:

1. Whether the County Commissioner’s Court has the authornty to allocate monies
collected from the records management and preservation fee to pay for the
preservation/microfilming of records specified through Section 118.0216 of the Local
Government Code?

By way of a short explanation - the County Commissioner’s Court authorized and
allocated a portion of the monies collected by the County Clerk through the records
management and preservation fee to be used to pay for the microfilming of records
specified under Section 118.0216 and the County Clerk feels these funds and the
allocation/expenditure of the fees collected through the records management and
preservation fee are to be used solely at her discretion.



We have read and reviewed Letter Opinion No. 92-7, Letter Opinion No. 92-81,
and Letter Opinion No. 93-102, and are of the opinion that the County Commissioner’s
Court has the authority to allocate the funds provided they expend the monies only for
specific records preservation set out by Section 118.0216.

Has there been any recent opinion or is the committee considering any more
clarifications of Letter Opinion No. 92-7 or any new, yet unpublished, opinions concerning
our question above?

Thank you for your consideration of this issue and I look forward to your
response.

Sincerely,

Koty fotlor

Bobby Lockhart
Criminal District Attorney

BL/mf



