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To Whom It May Concem.: \'

The commission is seeking a formal opinion with regard to Section 31 of the
Cosmetology Act. The legislature amended subsection (a) of Section 31, Health
Certificate, in Senate Bill 1131, to read, “Every applicant for an original or renewal
operator license, instructor license, reciprocal license, or speciaity certificate must submit
a certificate of health signed by a licensed physician or physician’s assistant, showing that
the applicant is free, as determined by an examination, from tuberculosis, hepatitis, or a
contagious disease for which the applicant is not entitled to protection under the
American with Disabilities Act (42 U.S.C. Section 12101 et seg).” The commission
previously required ali applicants for licensure to be tested free from any contagious
diseases as determined by a general examination and tuberculosis test.

The commission has received numerous calls from cosmetology schools, students and
licensees, as well as health care providers who are concerned with the financial
implications resulting from this new legislation. In addition, several members from the
industry question whether or not this requirement is constitutional and/or discriminatory
against certain groups of individuals. Neither the Board of Medical Examiners nor
Nurse Examiners require a health certificate upon license renewal. The Board of Barber
Examiners require a health certificate, but only request the individual be free from any
contagious or infectious diseases.

The commission requested an opinion from Dr. Jean Brender, who is employed with the
Department of Health, in hopes of finding some clarification regarding the hepatitis virus,
as well as possible ways of testing. Dr. Brender sent the commission information
regarding the various types of hepatitis and possible ways of transmission. A copy of this
letter is attached for your review.
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Although the commission wishes to comply with the regulations set forth in SB1131, the
unspecified language of the bill does not allow for an easily understood interpretation.
Therefore, the commission needs to know exactly what types of hepatitis need to be
tested for and what kinds of tests are necessary in determining if an individual has
hepatitis. The commission also requests clarification on what protections, if any, are
afforded to persons with hepatitis under the American with Disabilities Act.

Thank you for your time and assistance in this matter. If you have any questions, please
feel free to contact me at (512) 454-4674.

Sincerely,

Delores L. Alspaugh

Interim Executive Director

DLA:cdn
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Patli J. Patterson, MDD,
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Ray L. Hogan
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September 4, 1997

Delores L. Alspaugh
Interim Executive Director
Texas Cosmetology Commission

P.O. Box 26700
Austin, Texas 78755-0700

Your letter of August 19th requested an opinion or which strains of hepatitis cach licensee should
be tested for in order to best prowct public health, safety, and welfare, This request stems from
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to protection under the Americans with Disabilities Act (42 U.S.C. Section 12101 et seq.).”

Before providing our recommendations for testing, we would like to provide the Commission
some general information about viral bepatitis. Viral hepatitis 1s ao infection that causes
inflammation of the liver. Symptoms irclude loss of appetite, fatigue, mild fever, nausea and
vomiting, jaundice (yellow eyes and skin), dark urire, and light-colored stools. Several different
types of hepatitis have been identified, including hepatitis A, B, C, D, E, and G. Active
infections of vical hepatitis are associated with elevated liver function tests such as alanine
aminotransferase (ALT) and aspartate aminotransferase (AST). Hepatitis A, B, and C are the
most common types of viral hepatitis in the United States. Hepatitis D only infects persons with
hepatitis B. Hepatitis E is comrmon in many developing countries, but is not endemic within the
U.S., and there are no readily available laboratories that test for this virus. Hepatitis G has
recently been identified, and testing for this type of hepatitis is only available in research
laboraiories.

The transnussion of hepatitis A occurs through the fecal/oral route, through close person to person
contact (housebold or sexual contact), or ipgestion of contaminated food and water. Although up
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to 15% of persons can have prolonged or relapsing infection, no chroui¢ infection or carrier state
are known to occur. It is highly unlikely that this virus would be transmitted in a setting where
cosmetology services are provided unless the infected worker directly handled food for customers
afier going to the bathroom, etc. The test available to detect an acute infection of hepatitis A is
called igM anti-HAV. This test indicates a recent infection with hepatitis A and is pasitive up to
4 to 6 months after infection.

Hepatitis B is vransmitted through contact with infected blood, seminal fluid, and vaginal
secretions. Sexual contact with an infected person, contact with contaminated needles or other
sharp instruments, and tattoo/body piercing are knows risk factors for this disease. Hepatitis B
can also be spread from an infected mother to her newborn. Cosmetologists, who are infected
with hepatitis B, could transmit the viros to clients if their blood came in contact with a break in
the skin of the cijent or if their blood contaminated instrumenss or equipment that pierced the skin,
e.g. wanicuring tools. If the appropriate precautions are takan by cosmetologists such as covering
open wounds, wearing gloves if they have breaks i their skin, and cleaning their equipment
properly, the chances of transmission of hepatitis B from the cosmetologist to the client are
virtually nonexistent. :

The test available to detect an acute infection with the hepatitis B virus is called IgM anti-FBe.
A positive [gM anti-HBc indicates a recent infection with hepatitis B, and this test stays positive
for 4 to 6 months after infection. Up to 10% of adults who coatract hepatitis B develop a chronic
infection with this virus as evidenced by the persistence of hepatitis B surface antigen (HBsAg).
A safe and highly effective vaccine is available to prevent hepatitis B. Persons who receive the
vaccine series would decrease their risk substantially of getting this infection.

Because hepatitis B can develop into a chronic infection and cause chronic liver disease and
cirrhosis, chronic viral hepatitis may be covered under the Armericans with Disabilities Act
{ADA). We rcconmend that you consult with an expert in ADA concerning this martter.

Hepatitis C is transmitted through contact with infected blood and contaminated needles, razors,
attoo/body piercing, and other sharp instruments. It may also be transmitted from an infected
mother 1o her newborn and through sexual contact, but these routes of transmission are less likely.
No specific tests are currently available to detect an acute infection of bepatitis C. The test for
anti-HCV detects antibodies to HCV which indicates that the person has been infected with this
viris at some time in the past. Nearly all persons who contract hepatitis C (> 85%) develop a
chronic iufection; therefore, this condition may be covered under the ADA. As with hepatitis B,
the biood of an infected cosmetologist would need to core in contact with a break in the skin of
a client for ransmission of this virus to occur. This risk is virtually nonexistent if the appropriate
precautions are taken as outlined under the discussion of hepatitis B.

Io summary, it is highly unlikely that a cosmetologist with viral hepatitis would transmit these

viruses to the client in the course of normal working duties. The specific tests for hepatitis are
costly. With hepatitis A, B, and C, the liver furction tests (ALT and AST) are ¢levated,
Therefore, it would probably be sufficient for the health care provider to conduct a physical
examination and these liver function tests (ALT and/or AST). If the physical examination and/or

An Equal Employment Opportunily Employer
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liver function tests indicate liver problems, further testing could be done for hepatitis A, B, and
C. If the iiver enzymes zte within normal limits, it is very unlikely that the patient would have
an active infection of viral hepatitis. Several types of hepatitis can develop into chronic conditions
that may be covered under the ADA. We recommend the following:

1. Conpsult an expert in the ADA to determine whether chronic viral hepatitis is covered under
the ADA.,
2. Since tbe law specifies an examination by a physician or physician assistant and the

Commission is already getting calls from physicians about what hepatitis tests to order,
you might recuire ap ALT, 2 liver function test [f this test is within normal Jimits, it is
highly unlikely that the client has viral bepatitis. If it is elevated, then the physician might
consider further testing for the various types of viral hepatitis as outlined above.

3. Licensees might be advised of the availability of the hepatitis B vaccine. This vaccine will
provide long-term immunity from hepatitis B infections.

We hope this information is of assistance to you. If you have any further questions, please contact
me at 458-7676.

Sincerely,

%A./b. Brirten

Jean D. Brender, R.N., Ph.D.

Epidemiologist

Infectious Disease Epidemiology and
Surveillance Division

An Equsl Employment Opportunity Employer
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AN ACT
relating to the regulation of the practice of cosmetology;
providing an administrative penalty.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subdivision (3}, Section 1, Chapter 1036, Acts of
the 62nd Legislature, Regular Session, 1971 ({Article 8451a,
Vernon's Texas Civil Statutes), is amended to read as follows:

{3) "Cosmetolegy" means the performing or doing, or
offering or attempting to do or perform for compensation, any of
the following acts, services, works, treatments, or undertakings:

{A) arranging, beautifying, bleaching, tinting,
cleansing, coloring, dressing, dyeing, processing, shampooing,
shaping, singeing, straightening, styling, waving, or otherwise
treating the hair as primary services, treatments, or undertaking
by any means or method, including any bobbing, clipping, cutting,
or trimming of the hair as a necessary incident preparatory or
ancillary to such primary services; cutting the hair as a primary
service, treatment, or undertaking and not as a necessary incident
preparatory or ancillary to those primary services enumerated in
this subdivision, or primarily engaging in the occupation of
cutting hair or practicing primarily as a haircutter by cutting
hair as a separate and independent service, treatment, or
undertaking for which haircut a charge is made, separate and apart
from any other service, treatment, or undertaking, directly or
indirectly, or in any manner;

{(B) <cleansing, stimulating, or massaging the
scalp, face, neck, or arms by means of the hands, devices,
apparatus, or appliances, with or without the use of cosmetic
preparations, antiseptics, tonics, lotions, or creams; beautifying
the face, neck, or arms by use of cosmetic preparations,
antiseptics, tonics, lotions, powders, oils, clays, creams, or
appliances;

(C} removing superfluous hair from the body by
the use of depilatories or mechanical tweezers;

{D) cutting, trimming, polishing, tinting,
coloring, c¢leansing, or manicuring the nails of any person; or
attaching false nails or massaging, cleansing, treating, or
beautifying the hands or feet of any person;

(E} servicing a wig or artificial hairpiece
either on a human head or on a block subsequent to the initial
retail sale and servicing by any of the practices enumerated in
Paragraph (A) of this subdivision;

(F) administering facial treatments;

(G) hair weaving or braiding; or

{H) shampooing and conditioning hair.

SECTION 2. Subsection (1), Section 4, Chapter 1036, Acts of

the 62nd Legislature, Regular Session, 1971 (Article B45la,

Vernon's Texas Civil Statutes), as added by Chapter 777, RActs of
the 73rd Legislature, 1993, is redesignated as Subsection (m} and
amended to read as follows:

{m) [++F] The commission by rule shall establish and assess
on all persons and entities licensed or regulated under this Act

reasonable and necessary fees in amounts negessary to adminjster
this Act.

SECTION 3. Section 9, Chapter 1036, Acts of the 62nd
Legislature, Regular Session, 1971 (Article 8451a, Vernon's Texas
Civil Statutes), is amended by adding Subsection {e) to read as
follows:

licen rtifi issue r this A is n
transferable,

SECTION 4. Subsection {d}, Section 10, Chapter 1036, Acts of
the 62nd Legislature, Regular Session, 1971 (Article B451a,
Vernon's Texas Civil Statutes), is amended to read as follows:

(d} The applicant is entitled to an operator license if fhe
applicant [#e] possesses the qualifications enumerated in
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Subsection (b) of this section, satisfactorily completes the
examination, pays the [e—&3&] license fee prescribed by the
commission, and has not committed an act that constitutes a ground
for denial of a license.

SECTION 5. Subsection (d}, Section 11, Chapter 1036, Acts of
the 62nd Legislature, Regular Session, 1971 (Article 8451a,
Vernon's Texas Civil Statutes), 1s amended to read as follows:

{d) The applicant is entitled to a manicurist license if the
applicant {#e] possesses the qualifications enumerated in
Subsection (b) of this section, satisfactorily completes the
examination, pays the [=#%38] license fee prescribed by the
commission, and has not committed an act that constitutes a ground
for denial of a license.

SECTION 6. Subsection (d), Section 12, Chapter 1036, Acts of
the é2nd Legislature, Regular Session, 1971 (Article 8451la,
Vernon's Texas Civil Statutes), is amended to read as follows:

{(d) The applicant is entitled to an instructor license if
the applicant [¥e] possesses qualifications enumerated in
Subsection (b) of this secticn, satisfactorily completes the
examination, pays Lhe [e—%58] license fee prescribed by the
commission, and has not committed an act that constitutes a ground
for denial of a license. ,

SECTION 7. Subsection {d), Section 13, Chapter 1036, Acts of
the 62nd Legislature, Regular Session, 1971 (Article 845la,
Vernon's Texas Civil Statutes), is amended tc read as fecllows:

(d) The applicant is entitled to a specialty certificate if
the applicant [&e] possesses the qualifications enumerated in
Subsection (b) of this section, pays the [e—53B] certificate fee
prescribed by the commission, and has nct committed an act that
constitutes a ground for denial of a certificate.

SECTION B. Subsection {d), Section 13A, Chapter 1036, Acts
of the 62nd Legislature, Regular Session, 1971 (Article 8451a,
Vernon's Texas Civil Statutes}, is amended to read as follows:

{d) The applicant is entitled to a facialist specialty
license if the applicant possesses the gualifications enumerated in
Subsection (b) of this section, satisfactorily completes the
examination, pays the [e—%3&] license fee prescribed by the
commission, and has not committed an act that constitutes a ground
for denial of a license.

SECTION 9. Subsection (b), Section 15, Chapter 1036, Acts of
the 62nd Legislature, Regular Session, 1971 (Article 845la,
Vernon's Texas Civil Statutes), is amended to read as folliows:

{b) A temporary license shall be issued on submission of an
application form prescribed by the commission and payment of the [e
£45] temporary license fee prescribed bv the commission if the

. applicant meets the requirements of Subsection (a) of this section.

SECTION 10. Section 16, Chapter 1036, Acts of the 62nd
Legislature, Regular Session, 1971 {(Article 845la, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 16. DUPLICATE LICENSE CR CERTIFICATE. {a) A duplicate
license or certificate shall be issued upon application on a form
prescrlbed by the comm1351on and on the payment of the [e—$3&] fee

I ribed b he commi

{b) A transcript shall be given to licensees under this Act
upon application on a form prescribed by the commission and payment
of the [e—65] fee prescribed by the commission.

SECTION 11. Subsection (b), Section 17, Chapter 1036, Acts
of the 62nd Legislature, Regular Session, 1971 (Article 8451la,
Vernon's Texas Civil Statutes), is amended to read as follows:

{b) The appllcant shall submit an application on a form
prescribed by the commission and pay the [«—%388] fee prescribed by
the commission, plus the applicable license or certification fee.

SECTION 12. Subsection {(b), Section 1B, Chapter 1036, Acts
of the 62nd Legislature, Regular Session, 1971 (Article 845la,
Vernon's Texas Civil Statutes), is amended to read as follows:

09/15/97 16:55:03
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{b) A student permit shall be issued on submission of an
application form prescribed by the commission and payment of the [
$325] fee prescribed by the commission, which must accompany the
application.

SECTION 13. Subsections (b} and {c)}, Section 19, Chapter
1036, Acts of the 62nd Legislature, Regular Session, 1971 (Article
8451la, Vernon's Texas Civil Statutes), are amended to read as
follows:

{b} An applicant for a beauty shop license must submit an
application on a form prescribed by the commission. The
application must contain proof of the particular requisites for a
beauty shop as established by the commission and must be verified
by the applicant. With the application, the applicant must submit
the [e—635] inspection fee prescribed by the commission.

{c) The applicant is entitled to a beauty shop license if
the application shows compliance with the rules of the commission,
the [e+—64&] license fee prescribed by the commission is paid, and
the applicant [#e] has not committed an act that constitutes a
ground for denial of a license.

SECTION 14. Subsections (b) and (c), Section 20, Chapter
1036, Acts of the 62nd Legislature, Regular Session, 1871 {(Article
B45la, Vernon's Texas Civil Statutes), are amended to read as
fellows:

{b) An applicant for a specialty shop license must submit an
application on a form prescribed by the commission. The
application must contain proof of the particular requisites for a
specialty shop as established by the commission and must be
verified by the applicant. With the application, the applicant
must submit the {e—835] inspection fee prescribed by the
commission.

{(c} The applicant is entitled to a specialty shop license if
the application shows compliance with the rules and regulations of
the commission, the [#2—%4&] license fee prescribed by the
commission is paid, and the applicant [#=] has not committed an act
that constitutes a ground for denial of a license.

SECTION 15, Subsection (d), Section 21, Chapter 1036, Acts
of the 62nd Legislature, Regular Session, 1971 (Article 8451a,
Vernon's Texas Civil Statutes), is amended to read as follows:

{(d) Each application for a private beauty culture schocol
license must be accompanied by payment of the [e—$588] license fee
and [e—$286] inspection fee prescribed by the commission. Each
application for certification as a public secondary or public
postsecondary beauty culture school must be accompanied by the [=
&286] inspection fee prescribed by the commission. The inspection
fee is charged for each inspection trip required before approval of

. the license or certificate.

SECTION 16. Subsection (b), Section 21A, Chapter 1036, Acts
of the 62nd Legislature, Regular Session, 1971 (Article 8451la,
Vernon's Texas Civil Statutes), is amended tc read as follows:

{b) The commission shall determine the amount of the fee by
applying a percentage to each school's annual renewal fee. The
percentage is the rate determined by the commission that, when
applied to the total of all renewal fees, will result in the
collection of $200,000 for deposit in the fund in the first three
years that the fee is collected. (Ere—fece—aaseased—umreee—icjris

) -]

SECTION 17. Section 29, Chapter 1036, Acts of the 62nd
Legislature, Regular Session, 1971 (Article B845la, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 29. RIGHT OF ACCESS. The commission, an inspector, or
any duly authorized representative of the commission may enter the
premises of any licensee at any time during normal business hours
[erd—ir—such—manner—as—not—tainterfere—mith—tre—eorduet—as
epergion—ef—he—puairess—er—sekoot] to determine whether [exr—net]
the licensee is in compliance with this Act and the rules of the

09/15/97 16:55:02
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g-22 commission,

8-23 SECTION 18. Section 31, Chapter 1036, Acts of the 62nd
B-24 Legislature, Regular Session, 1971 (Article 845la, Vernon's Texas
8-25 Civil Statutes), is amended to read as follows:

9-1 Sec. 31. HEALTH CERTIFICATE. (a) Every applicant for an

9-2 original or renewal operator license, instructor license,

9-3 reciprocal license, or specialty certificate must submit a

9-4 certificate of health signed by a licensed physician or licensed

9-5 phyvsician assistant, showing that the applicant is free, as

9-6 determined by an examination, from tuberculosis, hepatitis, or a

9-7 fermy] contagious disease for which the applicant is not entitled to

9-8 protection under the Americans with Disabilities Act (42 U.S5.C.

9-9 Section 12101 et seq.) [es—determired—by—mh—enramiretien—that
9-10 dpaluded—m—iubeveutosia—tast] |
9-11 (b} Any physician or physiciapn assjstant who signs a health
9-1z certificate reguired by Subsection (a) of this section showing the
9-13 applicant to be free from a [emy—eerntegiews] disease covered by
9-14 that subsection without having made the physical examination is
8-15 guilty of a misdemeanor, and on conviction may be fined not less
9-16 than 350 or more than $200.

9-17 SECTION 19. Section 32, Chapter 1036, Acts of the 62nd

9-18 Legislature, Regular Session, 1971 (Article B451a, Vernon's Texas
89-19 Civil Statutes), is amended to read as follows:

9-20 Sec. 32. INFECTIOUS AND CONTAGIOUS DISEASES. (a) A person
9-21 holding an operator, instructor, or specialty certificate may not
9-22 perform any practice of cosmetology knowing that he is suffering
9-23 from an infectious or contagious disease for which_ the person is
9-24 not entitled to protection under the Americans with Disabilities
9-25 Act (42 U.S.C. Section 12101 et seqg.).

10-1 {(b) A person holding a beauty or specialty shop license, a

10-2 private beauty culture school license, or a license to operate a

10-3 vocational cosmetology program in a public school may not employ

10-4 any person to perform any practice or practices of cosmetology

10-5 knowing that the licensee is suffering from an infectious or

10-6 contagious disease for which the person is not entitled to

10-7 protection under the Americansgs with Disabilities Act (42 U.5.C.

10-8 Section 12101 et seg.]}.

10-9 SECTION 20. Subsections (e), (f}, {g), and (i), Section 33,
10-10 Chapter 1036, Acts of the 62nd Legislature, Regular Session, 1971
10-11 {Article 845la, Vernon's Texas Civil Statutes), are amended to read
10-12 as follows:

10-13 (e) A license that has been expired for less than 30 days
10~14 may be renewed. A renewal license shall be issued on submission of
10-15 a completed application form prescribed by the commission and

10-16 payment of the renewal fee, plus the [#%¥8] delinquency fee
10-17 . prescribed by the commission.

10-18 {f} Except as provided by Subsection (h}) of this section, a
10-19 license that has been expired for more than 30 days but less than
10-20 five years may be renewed. A renewal license shall be issued on
10-21 submission of an application, payment of the fee established by
10-22 this Act for each year the license has been expired, and payment of
10-23 the [#] delinquency fee prescribed by the commission. [Beitrauerey
10-24 £eoes—under—tirio—auieseaii-on—rrre:-]

10-25 [+&+——opeeaéor—er—speeta&%gu&eeh“gu eyt |
11-1 [+ F—imratruarer—i-aaprae £-orp |
11-2 [B—mari-eurigt—taanse o —arrel]
11-3 [+ —beauty—orospeeitatiy—aaton—tieens 28—
11-4 {g) An applicant for renewal of a license that has been
11-5 expired for more than five years shall be issued a license on
11-6 submission of an application, payment of the examination fee,

11-7 satisfactory completion of the examination, and payment of the (e
11-8 $56] reinstatement fee pregcribed by the ggmmlgg;gg

11-9 (i} An applicant for first renewal of a ljcense mugt have a
11-10 i i il r iwv £ igh hool dj il or
11-11 A4 n il)d nefi rainin xami i (e

4o0f8 09/15/97 16:55:0+
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11-12 oRni-gg-ion—by—ry
11-13 wepEgt—i-cange—]
11-14 SECTION 21. Subsection (a), Section 34, Chapter 1036, Acts
11-15 of the 62nd Legislature, Regular Session, 1971 (Article 8451la,
11-16 Vernon's Texas Civil Statutes), is amended to read as follows:
11-17 {a) The commission shall prescribe renewal [Repewad] fees
11-18 under this Act [eres]
11_19 {}.} Cy\,rutua. or ula\.\,.;.ult_y la‘.\‘ T $‘)E,]
11-20 [+ aserEeter—1t-ieense S0
11-21 [ —MaRia i it |
11-22 [-H—Prirate—feauty—sehoct—recnse—E200—per—ears—and]
11-23 e —Feaurby—or—apeaiay—sirop—ti-cairoe 4] .
11-24 SECTION 22. Section 35, Chapter 1036, Acts of the 62nd
11-25 Legislature, Regular Session, 1971 (Article 845la, Vernon's Texas
12-1 Civil Statutes), is amended to read as follows:
12-2 Sec. 35%. VIOLATION. (a) If an inspector discovers a
12-3 violation of this Act or of a rule established by the commission,
12-4 the inspector [#e=] shall:
12-5 (1} give written notice of the viclation on a form
12-6 prescribed by the commission to the violator:(y] and
12-7 {2} [+FE—eme—wielatitonr—io—Rot—corrected—in—tb—days—from
12-8 +£he—gate—gf-nottee—the—iropecter-ahert] file a complaint with the
12-9 executive director.
12-10 {(b) If a licensee commits a violation of this Act or a rule
12-11 adopted under this Act and the violation poses a serious threat to
12-12 the public health, the commission shall initiate [Ehree—er—mexe
12-13 ¥te&a%teﬂe—eé—a—eém&%af—ﬂﬂtﬁffPﬂt%htﬁ—ﬁay—é%—meﬁ%hwpefiedr] a suit
12-14 for injunction and proceedings for suspension or revocation of the
12-15 license [SEaidi—te—dinsttiagead] .
12-16 SECTION 23. Chapter 1036, Acts of the 62nd Legislature,
12-17 Regqular Session, 1971 (Article 845la, Vernon's Texas Civil
12-18 Statutes), is amended by adding Section 35A to read as follows:
12-1¢9 Sec. 35A. ADMINISTRATIVE PENALTY. {a) The commissign may
12-20 impose an administrative penalty against a person licensed or
12-21 requlated under this Act who violates this Act or a rule or order
12-22 adopted under this Act.
12-23 {b) The penalty for a violation may be in an_amount not to
12-24 exceed $1,000., Fach day a wviolation continues or occurs is a
12-25 eparate violation for pu es of imposing a penal
13~-1 (¢) The amount of the penalty shall be based on:
13-2 1 the rious of the violation, includin h
13-3 nature ircumstances xtent, an ravity of an ohibited acts
13-4 and the hazard or potential hazard created to the health, safety,
13-5 o) nomic welfar f the lic;
13-6 {2) _the economic harm to propertv or the environment
13-7 . caused by the viglation:
13-8 {(3) the history of previous violations:
13-9 {4} _the amount necessary to deter future viclations:
13-10 ffor orr he vi ion: an
13-11 & oth matter th justice reguir
13-12 {d) The executive director, on a determination that a
13-13 yiolation has occurred, may issue to the commigsion a report that
13-14 states the facts on which the determination is based and_the
13-15 director's recommendation on the imposition of a penalty., including
13-16 a recommendation on the amount of the penalt
13-17 {e) Within 14 days after the date the report is issued, the
13-18 exe ive dir or all give written notice of the repor o the
13-19 person. The notice may be given by certified mail. The notice
13-20 must _ingclud rief mmar f the alleged wvi ion and a
13-21 statemen f m r mmern nal nd must jinform
13-22 e n th he righ hearj n th
13-23 n h v' i h mo f the 1 QX h the
13-24 curren f th ion he amount of h nal
13-25 (fYy Within 20 davs after the date the person receives the
i4-1 notil h n in w in he de inati
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14-2 recommended penalty of the executive director or may make a written

14-3 request for a hearing on the occurrence of the violation, the

14-4 amount of the penalty, or both the occurrence of the viclation and

14-5 the amount of the penalty.

14-6 f the rson _accepts the determination and r mmended

14-7 penalty of the executive director, the commission by order shall

14-8 approve the determination and impose the recommended penalty.

14-9 (h) If the person reguests a hearing or fails to respond
14-10 timely to the notice, the executive director shall set a hearing
14-11 and give notice of the hearing to the person. The hearing shall be
14-12 held by an administrative law judge of the State Office of
14-13 Administrative Hearinags, The administrative law judge shall make
14-14 findings of fact and conclusions of law and promptly issue to the
14-15 commission a proposal for a decision about the occurrence of the
14-16 violation and the amount of a proposed penalty. Based on the
14-17 findings of fact, conclusions of law, and proposal for a decisicn,
14-18 the commission by order may find that a violation has ocgurred and
14-19 impose a penalty or may find that no viclation ogcurred.

14-20 _ (i} The notice of the commission's order given to the person
14-21 under Chapter 2001, Government Code, must include a statement of
14-22 the right of the perscon to judicial review of the order.

14-23 {4y Within 30 davs after the date the commission's order
14-24 hecocmes final as provided by Section 2001.144, Government Code, the
14-25 person_shall:

15-1 (1) pay the amount of the penalty:

15-2 {2y pav _the amount of the penalty and file a petition

15-3 for judicial review contesting the occurrence of the violatign, the

15-4 amount of the penalty, or both the occurrence of the violation and

15-5 the amount of the penalty; or

15-6 (3) without paving the amount of the penalty, file a

15-7 petition for judicial review contesting the occurrence of the

15-8 viclation, the amount of the penalty, or both the occurrence ¢f the

15-9 violation and the amount of the penalty.

15-10 {k} Within the 30-day period, a person who acts under
15-11 Subsection () (3} of this section may:
15-12 (1Y stav enforcement of the penalty by:
15-13 (A) paving the amount of the penalty to the
15-14 court for placement in an escrow account; or
15-15 {B) qgiving to the court a supersedeas bond that
15-16 is approved by the court for the amount of the penalty and that is
15-17 effective until all judicial review of the commission's order is
15-18 final; or
15-19 2 reguest the court to stay enforcemen f the
15-20 enal by:
15-21 {(A) filing with the court a sweorn affidavit of
15-22 - the person stating that the person is financially unable to pay the
15-23 amount of the penalty and is financially unable to give the
15-24 supersedeas bond; and
15-25 (B) _giving a copy of the affidavit to the

- 16-1 xecutiv ire rb rtifi mail.

16=-2 {1} On receipt of a copy of an affidavit under Subsection

i6-3 k) (2) of this section he exe ive director ma ile with the

16-4 court, within five days after the date the copy is received, a

16-5 contest to the affidavit. The court shall hold a hearing on the

16-6 facts alleged in the affidavit as soon as practicable and shall

le-7 stayv the enforcement of the penalty on findipng that the alleged

16-8 facts are true. The perscon who files an affidavit has the burden

16-9 of proving that the person is financially unable to pay the amount
16-10 of the penalty and to give a supersedeas bond.

l6-11 {m) If the person deoes not pay the amount of the pepalty and
16-12 the enforcement of the pepalty is not stayed, the executive

16-13 director may refer the matter to the attorney general for

l6-14 collection of the amcunt of the penalty.

16-15% (n} Judicial review of the order of the commission:

16-16 (1} is instituted by filing a petition as provided by
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16-17 Subchapter G, Chapter 2001, Government Code; and

16-18 {2} is under the substantial evidence rule.

ie-19 (o) If the court sustains the occurrence of the violation,
16-20 the court may uphold or reduce the amount of the penalty and order
le-21 the person to pay the full or reduced amount of the penalty. If
16-22 the court does not sustain the occurrence of the wviolation, the
16-23 court shall order that no penalty is owed.

16-24 (p} When the judgment of the court becomes final, the court
16-25 shall proceed under this subsection. If the person paid the amount

17-1 of the penalty and if that amount is reduced or is_not upheld by

17-2 the court, the court shall order that the appropriate amount plus

17-3 accrued interest be remitted to the person. The rate of the

17-4 interest is the rate charged on loans to depository institutions by

17-5 the New York Federal Reserve Bank, and the interest shall be paid

17-6 for the period beginning on the date the penalty was paid and

17-7 ending on the date the penalty is remitted. If the person gave a

17-8 supersedeas bond and if the amount of the penalty is not upheld by

17-9 the court, the court shall order the release of the bond. If the
17-10 person gave a supersedeas bond and if the amount of the penalty is
17-11 reduced, the court shall order the release of the bond after the
17-12 person pays the amount.

17-13 {q} A penalty collected under this section shall be remitted
17-14 to the comptroller for deposit in the general revenue fund.

17-15 {r} All proceedings under this section are subject to

17-16 Chapter 2001, Government Code.

17-17 SECTION 24. Section 40, Chapter 1036, Acts of the 62nd
17-18 Legislature, Regular Session, 1971 (Article 845la, Vernon's Texas
17-19 Civil Statutes), is amended to read as follows:

17-20 Sec. 40. CRIMINAL PENALTIES. {a) Any person who violates
17-21 this Act, except Section 31 of this Act, is guilty of a

17-22 misdemeanor, and on conviction is punishable by a fine of not less
17-23 than $100 nor more than $300.

17-24 {(b) A licensee or certificate holder who viclates this Act
17-25 is guilty of a misdemeanor and on conviction is punishable under

18-1 Subsection (a) of this section and is subject to the revocation or

18-2 suspension of the person's [##s] license or certificate.

18-3 SECTION 25. Section 21C, Chapter 1036, Bects of the 6Znd

18-4 Legislature, Regular Session, 1971 (Article 845l1la, Vernon's Texas

i8-5 Civil Statutes), is repealed.

18-6 SECTION 26. (a) This Act takes effect September 1, 1997.

18-7 {b) A specific fee amount prescribed in Chapter 1036, Acts

18-8 of the 62nd Legislature, Regular Session, 1971 (Article 845la,

18-9 Vernon's Texas Civil Statutes), as that statute existed immediately
18-10 before the effective date of this Act, shall remain in effect until
18-11 superseded by a rule adopted by the Texas Cosmetology Commission
18-12 . prescribing a different fee amount, and the former law is continued
18-13 in effect for that purpose.

18-14 SECTION 27. The importance of this legislation and the
18-15 crowded condition of the calendars in both houses create an
18-16 emergency and an imperative public necessity that the
18-17 constitutional rule requiring bills to be read on three several
18-18 days in each house be suspended, and this rule is hereby suspended.
S.B. No. 1131
President of the Senate Speaker of the House

I hereby certify that S5.B. No. 1131 passed the Senate on
April 11, 1997, by a viva-voce vote; and that the Senate concurred
in House amendments on May 10, 1997, by a viva-voce vote.

Secretary of the Senate
I hereby certify that S.B. No. 1131 passed the House, with
amendments, on May 7, 1997, by a non-recocrd vote.

Chief Clerk of the House
Approved:
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