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The Honorable Greg Abbott, Attorney General - CM RRR - 7006 0810 0002 6014 2597
P. 0.Box 12548

Austin, TX 78711-2548

Re:  Request for an Opinion Letter in regard to the legal status of the southeasternmost segment
of aroad (which portion is now known to be located in northern Navarro County) which had
originally been established as a county road in what was then believed to be southern Ellis
County. The question is whether the very action of the subsequent re-surveying and
clarification of the boundary line between the two counties— as a result of which the location
of the southeasternmost segment of what had been established as a county road of Ellis
County came to be recognized as being a part of Navarro County — resulted in the
establishment thereof as a county road of Navarro County.

Dear General Abbott:

Pursuant to the authority to issue advisory opinions granted to the Attorney General in

Section 22 of Article IV of the Texas Constitution, as that authority is more specifically described

~ in Sections 402.041, et seq. of the Government Code (and particularly §402.043 thereof), this letter

is being submitted to request an opinion regarding a question which has arisen in regard to the

present legal status of a portion of a road in northern Navarro County, Texas, which had originally
been established as a county road in southern Ellis County, Texas. '

I. THE HISTORY OF THE SOUTHEASTERNMOST 0.432 MILES OF SLAMA RD.

The resolution of the present question has its roots, beginning some 105 years ago, in
circumstances involving the establishment of a road through property which was at that time in an
area — which was then considered to be located in the southernmost portion of Ellis County - near
Chambers Creek. Neatly thirty years later, this road segment was effectively “moved,” relative to
the surrounding land (due to the subsequent clarification of the county bo undary line), from southern
Ellis County to northern Navarro County. The opinion which is being requested deals with what
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effect, if any, this clarification of the county boundary line may have had on the legal status, as a
county road, of this short segment of the road which had been originally established in Ellis County.

A In 1902, Slama Rd. | wa; Inid out and established as a public county road, situated
entirely in Ellis County. . _ '

_ In the August, 1902 term of the Ellis County Commissioners’ Court, a resident of Ellis
County filed a “Petition for New Road” seeking the establishment of a:

ROAD FROM Ennis & Rice Road at Jules Sweatman’s [residence] TO Navarro Co.
Line. :

Accompanying this letter as Exhibits 1 and 2 are certified copies, from the Minutes Commissioners’
Court, Ellis County, Texas, as attested by the County Clerk of Ellis County. These include an
August 11, 1902 Order for Jury to View Road and a November 10, 1902 Report of Jury of View.
The language of these documents leaves no doubt that the persons involved believed that the entirety
of the new road which was being opened and established was located in Ellis County ~ and that it
was to extend only “to Navarro County line.,” This belief is further demonstrated by the direction
of travel of the new road just before the point at which it dead ended at the boundary line between
the counties. This direction was identified in the change made in the field notes upon the
presentation of the report of the jury of view to the Ellis County Commissioners’ Court. As aresult
of this change, the route of the road from “the widow Marcia Corner” is described as follows:

...~ Thence in a westerly‘direction along dividing lines of Widow Marcia and
- Travis Parks to Oak Branch -~ Thence down east bank of said branch to Travis Parks

line — Thence in SE direction down said Parks’ line to Navarro Co. (Emphasis
added).

By comparison of these directions of travel with more current maps (mentioned below) which depict
the road, it can be easily seen that the terminal portion of this road was traveling in a southeasterly
direction up to the point where it dead-ended at what was then considered to be the boundary line
between Ellis and Navarro Counties. Based on the report of the jury, the Commissioners’ Court
ordered that the Report be adopted, and that the road be established as a Public Road of the 3% class,

This situation continued for almost thirty years — with this new road coming to be commonly
called “Slama Rd.” However, as described below, the terminal portion of the southeasterly course
of Slama Rd. later came to be recognized as being located in Navarro County instead of in Ellis
County.
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B. The 1931 clarification of the location of the Ellis/Navarro County line revedls that

the southeasternmost 0432 mile of Slama Rd. is actually located in Navarro
County..

In 1931, the County Commissioners’ Courts of Ellis and Navarro Counties ordered their
respective county surveyors to “make re-survey of the line dividing Navarro and Ellis Counties for
the purpose of ascertaining just what proportions of the various tracts of land on said line are in the
two countics. . . .7 (See 4-page, April 15, 1931, J. W. Martin, et al. Certificate as to County Line,
recorded inthe Records of Ellis County, Vol. 310, Pages 240-243, a copy of which accompanies this
letter as Exhibit 3). The two surveyors stated that they . . . beg to report that we have run the said
County line, and being the same as long established, and have determined the area of each owner on
said land lying within the two counties respectively, and which we find to be as follows:” Thereupon,
they listed numerous surveys, and tracts within each of the surveys; and, as to each tract, they

showed, in three columns, the “Area of Whole Tract,” the “Acres in Ellis County” and the “Acres
in Navarro County.”

Near the end of the 4-page Certificate As To County Line, it recites that “Plat of original
surveys and tracts thereof affected by this establishment of County Line accompany this report.”
However, after 4 diligent search of the Records of Ellis and Navarro Counties, no copy of the

referenced “Plat of Original Surveys and tracts thereof affected by this establishment of County
LLine” has been located.

As a result of this re-survey, and the divisions of the acreage described above, it became
apparent that portions of tracts which had previously been believed to lie in southern Ellis County
in fact lie within the northern portion of Navarro County. Included among those tracts were some
seven tracts which are described as being parts of the George B. McKinstry Survey: Abstract No.
932, Navarro County and No. 668, Ellis County. One of these tracts, through which the
southeasternmost 0.432 miles of Slama Rd. runs to its point of termination, was purchased by James
Mayes Farms, Inc. by Warranty Deed dated October 9, 2000. As noted above, more current maps
of the area depict this road as crossing from Ellis County into Navarro County and coming to a dead
end there (at the point which-had apparently long been considered, prior to the time Slama Rd. was
laid out, to be on the county dividing line).

C The Navarro County Commissioners’ Court has not declared Slama Rd, to be a
County Road.

As shown in A above, Slama Rd. had been established in 1902, as a public county road by
the Ellis County Commissioners’ Court; however, after a diligent search of Navarro County Records,
no record has been found that any affirmative action with regard to the establishment of Slama Rd.
as a county read of Navarro County has ever been taken by the Navarro County Commissioners’
Court. And no record has been found which demonstrates the Navarro County Commissioners’
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Court has adopted or affirmed the prior actions of the Ellis County Commissioner’s Court in
establishing Slama Rd. Nevertheless, as noted below, the current owner of land in Navarro County
adjacent to Slama Rd. now contends that it is a County Road of Navarro County.

D. A Landowner now contends that Slama Rd. is a County Road.

James Mayes Farms, Inc., (an owner who had purchased, by Warranty Deed dated October
9, 2000, property located in Navarro County adjacent to Slama Rd.) began to raise a series of
questions and theories suggesting that Navarro County has the responsibility for maintenance of this
road. Mayes Farms urges that Slama Rd. is a county road of Navarro County. '

E. Excluded from the scope of the opinion being requested are any and all fact-driven
theories which can result in dedication of a road as being public.

Navarro County is aware that there are other, fact-driven theories based upon which it may
sometimes be contended that a given set of circumstances has resulted in the dedication of a road to
the public. Some of these theories, by their very nature, can be determined only by an examination
ofa rather complicated set of facts, Many of such facts may be in dispute; so a resolution of factual
disputes may be required in order to arrive at a decision as to the road’s legal status. The resolution
of such a matter would not be an appropriate subject of an Attorney General’s opinion.

‘Consequently, Navarro County recognizes that no purpose would be served by requesting an opinion
with respect to the types of fact-driven theories which might or might not — depending on the
resolution of the fact issues —result in an authoritative resolution of the inquiry as to the legal status
ofthe road. For these reasons, Navarro County seeks to focus its request for an opinion letter on the
matters which are shown — in the records of the two counties involved — as reflecting actual official
actions, with regard to the legal status of Slama Rd., which have been taken by the County
Commissioners’ Courts of Ellis County and Navarro County. As stated above, diligent search of the
records of the two counties has produced only the documents prepared and filed in 1902 and in 1931
which are mentioned in this letter. ' '

F.  Some maps which show the location of Slama Rd.
1. The maps which accompany this letter are presented simply for illustrative purposes.

Different entities which produce maps of the State, a county, a municipality, etc. may treat
features such as streets or roads — including the ways these features are named — in different ways
at different times, This is to be expected since any feature shown on a map may be copied from
carlier maps, from surveys, from recorded plats, from aerial photographs, from satellite imagery, etc.
So, while it is true that referring to maps can often assist a reader in converting verbal descriptions

into “‘pictures,” it is also true that not every feature shown on a map may necessarily accurately
reflect reality.
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It is with these points in mind that copies of portions of several maps are being submitted
along with this letter for illustrative purposes —while disclaiming any intent to represent that Navarro

County should thereby be bound by every detail or description shown on any map which was
prepared by any other entity. '

In a related connection, we are aware of no legal authority that would bind Navarro County
to any declaration — whether by Mapsco, or by or any other entity which has prepared a map
purporting to depict Navarro County — with respect to the legal status, as a “county road;” of any
road or highway depicted on the map. Conversely, if a county were to prepare a map which, without
the specific and official authorization by the County Commissioners’ Court, leaves off a road which
had previously been established as a county road by the prior official action of the County
Commissioners’ Court, the omission of the road from the new map would not change in any respect
the legal status of the road as an established county road.

As illustrated above, and in Section II below, Navarro County’s understanding is that under
the Constitution and statutes of Texas, the authority of the County Commissioners’ Court with
respect to the public roads and highways can be exercised only by action of the Commissioners’
Court taken at an official, properly-noticed meeting. This means that changes made on a map, alone,
can have no effect on the legal status of a road as a public, county road. Navarro County is

requesting an opinion letter addressing the correctness of its understanding of the law in these
“respects. '

As stated above, diligent search of the Records of Navarro County has been made but has
failed to reveal any document even suggesting that the Commissioners’ Court of Navarro County
has ever taken any affirmative action to include Slama Rd., or any part of it, as a part of the system
of county roads of Navarro County, Texas. Accordingly, to the extent that any portion of Slama Rd.
may be reflected on any map or other document of Mapsco, or any other map-making entity, Navarro
County is aware of no facts which would support a conclusion that any portion of Slama Rd. which
is situated in Navarro County has ever been established as, or declared to be, by any affirmative
. action of the Navarro County Commissioners’ Court, a part of the system of county roads of Navarro
County. Similarly, as stated in C above, no record has been found which demonstrates that the
Navarro County Commissioners” Court has adopted or affirmed the prior actions of the Ellis County -
Commissioners’ Court in establishing Slama Rd.

Nevertheless, it is true that there are maps and other documents which reflect that portions
of Slama Rd. are situated in Navarro County. This does not mean that they have ever been officially

declared to be County Roads of Navarro County, or that Navarro County concedes them to be such.

2. County Maps — prepared by Navarro County.

The most recent Navarro County Map is dated “06-18-07."" A copy of a small portion
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of it is being submitted as Exhibit 4 to this letter. Running diagonally across this
map portion is the County line between Ellis County and Navarro County. One can
look at this 06-18-07 county map and focus on the portion of the county line which
extends from the LOW WATER CROSSING of the road designated asN'W 1250 (on
the west) to the point at which NW 0150 (on the east) crosses the county line (from
which point its extension into Ellis County is called Oak Grove Rd.) On this 06-18-
07 Navarro County map, between the Low Water Crossing of NW 1250 and NW
0150 N — but on the Ellis County side of the county line — Slama Rd. is depicted. Tt
is shown to dead-end at the county line. This is consistent with the description of the
road as originally described by the Ellis County Jury of View (Exhibit 1). However,
a map could (as does the Mapsco map described below) show Slama Rd. as dead-
ending inside Navarro County — at the point on the ground where it would have
ended in 1902 — at the time before the county line was, effectively, “moved” to the
northeast of where it had previously been generally considered to exist.

3. Mapsco. From a comparison of the various maps of the same area, it becomes
apparent that a particular road may have either a different numerical designation, or a different name,
depending on various factors. For example, another group of documents being submitted along with
‘this letter as Exhibit 5 consists of various pages from the 1997, 2006 Mapsco Street Guide for Fllis,
Johnson, Hill & Navarro Counties. Slama Rd. appears on Exhibit 5, at Book Page 1017, Map 6K,
‘Grid N. Look at Map 6K, Grid N and the adjacent grids (at the lower left corner of Map 6K) and
compare the roads shown to those shown on the Navarro County map (Exhibit 4). This Mapsco
map refers to and locates “Slama Rd.” in Ellis County and shows that a portion of this road extends
into Navarro County. From comparing this map to the description on Exhibit 1, one can see that
the same road originally laid out by the Ellis County Commissioners’ Court in 1902 can still be
found on the 1997, 2006 Mapsco map. This Mapsco map shows that the southeasternmost portion
of Slama Rd. extends from Ellis County southeastward to the point at which it dead ends within
Navarro County (on the “N” in Grid N). (However, as shown above, no official action has been

taken by Navarro County which would officially establish any part of Slama Rd. as a Navarro
County Road).

II. COMMISSIONERS COURTS’ STATUTORY AUTHORITY OVER ROADS

A It is commonly understood that a county acts only through specific actions taken
by its commissioners’ court. Art. V, Section 18(b), Texas Constitution provides
that:

the County Commissioners. . . , with the County Judge as presiding
officer, shall compose the County Commissioners Court, which shall
exercise such powers and jurisdiction over all county business, as is
conferred by this Constitution and the laws of the State, or as may be
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B. Provisions of both the Texas Transportation Code and the Local Government Code

set out the authority of the county commissioners’ court with respect to public
roads and highways (as well as bridges and fertries).

1. In the Texas Transportation Code, Title 6 (“Roadways™), Subtitle C (“County Roads
and Bridges”) contains a number of provisions regarding county authority over roads,

Chapter 251 under Subtitle C covers the “General County Authority Relating to Roads and
Bridges;” and its Subchapter B (§251.051, et seq.) is titled “Establishing and Closing Roads.”

Title 6°s Subtitle D contains “Road Laws Relating to Particular Counties,” and edch of its

six chapters (281 through 286) sets out a group of “road laws” which are applicable to a partlcular
group or category of counties.

2. Title 3 of the Local Government Code establishes the “Organization of County
Government,” and Subtitle B of that Title deals with the “Commissioners Court and County
Officers.” The first of the eight chapters of Subtitle B is “Chapter 81. Commissioners Court.”

Section 81.028, “Certain Powers Specified,” includes, among others, a number of powers of
the commissioners court which relate to transportation — including to “exercise general control over
all roads and highways, ferries and bridges in their counties. . . .” §81.028(5). The powers of the
court with regard to public roads and highways include the powers to “lay out and establish, change,
discontinue, close, abandon, or vacate public roads and highways. . . . §81.028(2).

C. How Must County Authority With Regard to Roads Be Exercised?

As shown above, the Texas Constitution requires that such powers and jurisdiction over all
county business as have been conferred on the county commissioners’ court by the Constitution and
laws of the State are exercised by the commissioners’ court — which consists of the county
commissioners “with the County Judge as presiding officer.” So, a county can transact county
business only through official actions of the county commissioners’ court at its meetings presided
over by the county judge.

Asshown above, a number of specific statutes grant a county the authority to exercise general
control over, and to make various decisions concerning, all roads and highways, ferries and bridges
in the county. (Perhaps there are other relevant statutes, but those which we have found are
referenced above).

Applying these legal principles to Slama Rd., it is apparent that its legal status relative to
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Navarro County must be consistent with, and be determined by, official and specific decisions made
by the County Commissioners” Court. Such decisions, if any, as may have been made must be
evidenced in the official records of the County Commissioners’ Court.

In the case of Slama Rd., it was laid out and established by actions of the Ellis County
Commissioners’ Courtin 1902. In 1931, based on the orders of the County Commissioners’ Courts
of Ellis County and Navarro County, their respective County Surveyors responded to the orders that
they re-survey the line dividing the two counties “for the purpose of ascertaining just what
proportions of the various tracts of land on said line are in the two counties, , . . Having done so,
the surveyors reported that “we have run the said County line, and being the same as long
established, and have determined the area of each owner on said land lying within the two counties

respectively, and which we find to be as follows:” {then setting out the acreage of each tract which
lay within each county].

Neither on the face of the 1931 documents which have been found in the records of the two
counties, nor based on any other document which has been found through diligent search of such
records, has any evidence been found of any action whereby the Navarro County Commissioners’
Court established any portion of Stama Rd. as a public road of Navarro. County.

Under this set of facts, Navarro County requests an Opinion Letter, as described above, in
regard to the legal status of the southeasternmost portion of Slama Rd. which is now actually located
in Navarro County, based on the county line as re-surveyed in 1931.

Navarro County is of the opinion that, while the 1931 re-survey had the effect — as stated in
‘the relevant documents -- of determining the area of each tract which lies within the respective
counties, this re-survey did not have the effect of establishing any portion of Slama Rd. as a public

county road of Navarro County or of obligating Navarro County to maintain any portion of Slama
"Rd. '

Please respond to this request for an Attorney General’s Opinion regarding these matters.

B ‘ _‘f‘"‘ifl - -
AAEGHAN 2
Lowell Thompson, Distfict Attorney

~Navarro County, Texas
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