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Lrtlele 7, Jectlon 2 of the Cunstit:tion ¢ Icxas
doas not confer ures the State Fos=ré¢ of “éueaticn
the rower to control the erxrenditire oI the Ttate
Tertlook Tund md the Lealixlature has authority
to 11:1t the number of eaployces that tue Li-ts
Ueard of Diueation may hire and pay out of the

fta e Textbook Tund In the rurehngt-y nd liotri-
bucti.n of textbeooks.

Yonsynbkle Gan, i, Theppard
Cruaptrellsr of Tublie #fccounts
untin, Tewas
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et . hLetheor the Ligisl 'ture nhas
autherity to liait Lhe nouab:y -f

e iployeas th:t the Ttute Noxrd of
sdupstion sy alre 1 tie¢ rurcing-
{ng ~n7 Aistributisn »f t~xtbocks,

"¢ ac¥rorlsdos recelrt of yeur lcotter in

s:ich you regquest the oni f.n of talr 5oy vtuert vron

t. e fcllo ins nuesticons:

"Unnceding thet the Legislature by -ri-
izle 3, Section 44, of the Cupstititicn, hes
the psuthrrity to provide by law for the coa-
pensation oI all officers, servants, agents
and public contreeters, which fncluve the ea-
vloyees cf the Stete Faard of Iducctien,
vould the Legislature have eutheority to lialit
ths pumder cf omployees that the ltete Fcard
of "Aucaticn mav hire in the purchasing and
digyributicrn of taxtbookay In other vords,
if ths number of emrloyees provided for in
‘the rresent appropriaticn bill for the &=-te
Toard ~F Tdueatibn 42 insufficlient for the
rurchesing and élgtributic: of texthnoks,
then vould the State Foard of “duc2i=n be
nustarized Lo enpley sdditicnal neln nnd rey
for s+=e nut of the “extbook Fund™”®

Cur answer to yrur iirst question is thut in
ocur opinizn the Legialeture hsc nuthority to 1init tbe

nurthey 27 canlaveas that the “rote Foard of Sucaetion
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mey hire in the purchesing und distridbution of textbecoks,
It rollows from cur answer to your first question that,

in our orinion, if the number of emploeyess provided for

in the present samropriation bill for the State Focrd of
Educatien 1a insufrficient for the purchasing end d&istribu-
tion of textbuocz, ths Jtnts Esard of Fducntion would not
be mithorized to employ edditicnal help and pey for the
sate out of tha Lervtbock Tuznd, an2 asid board 4o liaited
ti the number of employees specified in the aprropriaetion
bill.

The anywers to your guestinng derend on ths
proper construetion of Article 7, Section 3, of the Tex-
as Censtitution, and in arriving =t the correct conetruc-
tion of thie constituticnel provision, we bvelieve that
it e izportant to cozelder tha histery of the constitution-
el and atotutory rrovisicns relating to the purchese and
diptribvution o free texthooks by the Stote »f Texas. rrior
to the sdoptinn of the azmcndzent to Artiele 7, tsotica 3,
of tha Conetituticn of Texar, at the slection of llovembur
5, 1918, thore was no provisicn in the Conatitution for
the purckase or dSstrikuticen o “rgs t-xthuoke te the
school children attending the rublic schools of this Shate,
Aredcie 7, fectinn 3, rrior tec sald snendznent, read as
followz:

“Sec. 3. COne=fourth of tia revenus de-~
rived froa *Le stnte cccuration t9Xes and a
roll tex of cne dolls:. on every maleé inhabi-
tant of this state, bYetween the =scee of twenty-
one and sixty years, shall be set apart an-
nunlly for the henefit cf the publie free
scheola; and, in eddition thersto, there shall
be lavied =24 collected an annual ad valcrem:
stats tax of such an pount, net to excesd
twenty cents ¢n the cne hundred dollnr valua-
tion, as, with the availebls school fund aris-
ing frum «ll other scuroec, will ba sufciolent
to asintzin and suppoit the public froe sohsols
¢t 1h.ig st-te for a yperiod of not lsazx than
eix months in each year; and the lepislaturs
nuy 2leo provife feor the forwation o? nchool
districts by general or speclal ler, vithout
the loonl notice required in other ceres of
special lecgisletion; and.all 2uch sohool dis-
tricts, vhathar crsated by gensrsl or speclal
law, may eadbrace parts of two or more counties,
AndA ths lemislatures shsll ba authorized to nass
laws for the sssesszent and collection of taxee
4n 81 s=i4 4istricts, and for the mansncement -
snd eontrol cof the public school or schools of

" sach Aistrict, vhether such ¢istriots are coz-
posed of territory wvholly within s county or
in psartes of two or mere covunties. and the
l1-zisleture may suthorize an sdéditicnal =d
valorem tox to be levied 2nd collected within
211 sokocl dietriots, heretofore formed or
hereafter ror—ad, for the further anintcnance
of public free schools, and the ercetion and
gquirment of schosl tuildings therein; yrovided,
that a mslority of the gqualified prererty tax-
vaying voters of the diatriet, votinr nt an
elacticn tc b held for that purposs, shall
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vote such tex, not to excecd in eny one yeor
fifty cects on the one hundred dollar valua-
ticn of the proparty subject t: taxation in
such district, but t.e limitatisn uren the
amsunt of school districet tnx herein nuthorized
shall ot apply to Incorporated citles cr towvns,
crnatitutine separate and inderendent schcol
éistricte, (Tec, 3, Art, 7, udopted election
igggs? 3, 1609; rroclamstion Ceptember 24,

.17

‘ Tho omgndment to Article 7, Sectisza 3, of the
Crnstitution ves rroposed by Houee Jolint Hesoluticn o,
27 of the Fegular Tesefon of the 35th lLoglslature, vhich
vas approved “farch 19, 1917. Section 1 of this resolu-
ticn prroposcd that Article 7, Secticn 3, uf the Conatitu-
ticn, bte amended 80 as to read as follows:

"Che~fourth of the revenue derived froa
the State cooup=tion tsaxes ard a poll tax of
one (%1.CC) dollar oa ~very aale inhabitant

. of thim Dtate, betweon the ares of tyventy-one
86! elxty ysars, shall be set apert anaually
Tor the Genz2flt of the public free schcols;
snd, in addition thereto, there chall be levied
end collceted an anmual 2d valorea State tax
¢f sueh nn ancunt not to exceed tiirty-five
cents ~n the cne hundred (§10C.QC) dollar val-
uation, s, *ith the availeble school fund
arisinz from 21) other =s=curces, will be suf-
Ticient to maintuln and support the public
oohools of this State Tor a vericd of not
leas then six :ronthe in eegoh year and it rhell
be the duty of the Stete Tosrd of Zducation
to set aside v sufficisnt amcunt sut ol the
8ald tax to p:ovide free te:t booke fcr the
use of ckildren 3t:endlpe the rublic free
pohocls of this Cinte; provided, however,
thet shcuid the liceit of taXstion hsreln
naned be inaufficlent the deficlt may be
7et by so~rupriuatlon froa the reseral fundis
of the ~Late £2ud ths Leglslature mav clss
rrovide for the formation of school dlstricets
by reveral or speclel low without the local
nctice raguired in othsr cunses of speciel
lexislaticn; and all such echool 2ietrictr,
vhcther cranred by ceneral or apecisl, law
mny embrace perts of two or more counties,
And the Lepislature shall be suthorized to
pass lows for the assessment &nd collectlion
of taxes in sll snid &lstricts, aud for the

., manegenant snd control of the public schaol
or schoole of =uch Aistrict, whoether rfuch
districts e>e comppsed of territery wholly
within a county or in rarts of two or mnore
countiss. And the Legisleture nay sutherize
an additicnal ad valorexs tax to be levied
art oollected within 211 school digtricte

el s
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heretofore formed or hereafter former, for the
furtler naintenance of public fres scheols,

end the ersction and eguipment of school build-
Inga therein; provided, that a wtjority of the
qualiried propearty taxpaving voters :f the dis-
trict voting ¢t =n electicn to be n 14 for that
rurpose, shsll vote such tax, n.t to cxcesd in
any ocne yeoar fifty cents ¢n the ciac hundred
decllor waluation of ths prorerty subjlect to
tazeticn in such district but the limitatice
urcn the amount of school district tex herein
asuthiorized shall not =2pply to Aincorporated
cities or tovns constituting separate and in-
derendent school districts.” (EImrkasis silled)

~ Tection 2 of sald resoluticn provided that cthe
question c¢f the ndoptlion eor rejection of the rrorosed
suendzent sheould be submitted to the voters in the follov-
ing m2pner:

*The Toraerolng constitutional saemdnent
sholl be sud+*itted to a vote cof the quulified
elactors of the Ltnte st an clection to be
feld tnraughout the Ttate vn the firat Tucs-
day after the first *.anday in Nov mber, 1418,
at vhich eleetlicn 4ll voters favoring sald
rrevoncd anendnent shall vrite or have printed
on their ballots the vor 5, 'For the snendament
tc the Conatitutisn of the ftete of tores nrovid-

ng for the levy of a aveclnl schocl tax for the
moiotenance cf the public achools of the Stste
and t2 rrovide free text books 3a the public
sChools -1 the State ¢of lexas,' and all iL-ose
2rrose” shall writs or have printed on thelr
bnllots the words, tigalast the amendment to
the Constituticn of the Egste of Texes provid-
tne -1 the levy of o mprecial achnol tex fcr
the m1intenance of the public schoole of the
“tnte Mmd to provide free t-xt books in the
Tublic echcols of the Jtate of Terae, '™ (7u-
riagle added)

~e call attentiocn to the fact that the only
questiona subnitted to the voters as to the rroposed
conatituti~nal emendment ware, in cffect, vhother L:ere
shauld be levied a speciml school tux for the <zintensnce
of the rublic schools of the State, and whether the tete
should provide free textbcoks in the public achools of
the State. There was nothing whataver to infiecate, in
the manner of the submissicn of the asenduent to the
voters, that the proposed mendment was to place excluaive
" eontrol in the Stats Pcard of Education over the textbook

fund.

The question is presented, h.vever,-vhy ves it
rrovided in -rticle 7, Sectica 3, as omended, that the
Toard of rducsticn should get eside o suffiocient ancunt
Sus of sald tax to provide free textbooks for the use of
tre children attending the public free schools of tuis
“tate? ‘e balieve that the answer tc this questicn is
found in the situsticn which then existed with reference
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to ihe distribution of the school funds. Arsicle 7,
Tectin 8, of the Constitution as then in force rro-
vided 38 follova:

"The CGoveruor, Co-ptroller and Cecretary
cf Ltste shall constitute 2 Boe:d of Zducation,
vho shill distribute s=31d funds to the scveral
ccuntizs and perfora puch other Qutles ecconcern-
ing public schcols es may be yrescribed by low.®

It vA1] be sesn that the C-nstitution then pro-
vided that the Board of Education should édistribute the
sghcol fupds among the verioues ecunties of the State. In
order tc avold s conrlict brtween this rrovision of Art-
4cle 7, Secticn €, nnd the proposed apenduent to Articls
7, Cectlon 3, it vas rrovided in soid amendment that a
sufflolent smount to rrovide for free textbooks should
be set eside by the Board of Fducation, before distribut-
ing the balence of the school funds to the countlee, The
rurpcse cof dolegating this duty to the Poard of Xducstion
vas sinrly to rreovide th=t enourh of ths zchrol funas
"should be set aside to provide for firee textbooks before
n Alsyribution should be mede of the Hilance of the funds
to tl.e coupnties, and the rurrose wag not te confer on the
B:;;ﬂ of Fducaticn control) over the textbock rfund so eet
aside,

There have been smendments to both Sections 3 and
g of Artiecle 7 of the Constitution since 1918, in amend-
z=snt to Article 7, fection 3, of the Conitituticn ras pro-
posed by Scnste Joint Tiesolutien 17, 36th Legislature,
Tegulsr Tesnion {(191%), and thie smenduspt was adopted at
tha electizn neld on liovember 2, 1920. Thix ancolnent,
kerover, did rot chance the provisions rcloting to free
taxthookn, Section 3 of articla 7 was later cmenled by
sn Tcndnent adopted ot aAn electicn held on Navraker 2,
1926, =0 that =nid section now reads as follows:

*Cno-Tourth of the revenues derived frox
the Stnte sccuration texe: and poll tex -f one
dcllar 5n svery inhabitant of the Jtate, helveen
ths ores of twenty-cne ent sixty yeore, chall
te set apart ennuelly for the besnefit o the
public free schools; and in sddition thereto,
there =i:11 bs levied and collected an ennuel
ad valoreaz State tax of such en smount not to
excesd tiirty~five cents on the one hundred
{$100,00) d-1lars valuation, as with the aveil-
oble fupd arisine from ecll other sources, will
be sufficienht to maintain and support the rub-
1ic schools of this state for a variod of
ot less then six months in each year, nnd
1t shall be the duty of the State Ponrd of Fd-
ucation to mct side a cuf ficient amcunt out
©of the Suid tui to Drovide free et booKS
Yor the use of childaren ettending the ru [
free schcole of this Gtets; provided, fowever,
trct chould the 1imit of taxaticn herein named
ta insuffiofent the deficit may be meu by op-
rropriation from the genevel funds of the Stste
‘apd the Legirlature 4y slso provide for the
foymaticon of schoel “iatrilet {s) by peneral
Jaws; and 211 such school districis ney em-
brece parta of Lve O TOrs countier, 2and thse
Leptalature svnll be asuthorized to pess lavs
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for the agsessment and collection of texes in
a1l g#id dlstricts #n¢ for the man>gement and
control of the publio school or schools of
such districts, vhether such distriets are (are
composed of territory whelly within o county
&r in parts of tvo or mere counti<=s., 2nd ihe
Legislature Ty suthorize an edditionsl ad
valoren tox to be levied and collected within
1l =chool districts heretofore formed or herew
after formsed, for the further maintenance of
putlic frea scheols,znd for the eareetfion md
enuipment of school) bulldings therein; pro-
vitad that a majority of the queliried rroper-
ty tex-paving voters of the district voting
2t en electicn to be beld ror that purposs,
ehall vete such tax nnt to sexceed in any one
year cne {*1,00) dollar on the one hundred
£o0llars wvzlustlion of the rroperty subject to
toxaticn in such &istrict, but the Lliaitation
- apen the emount ~f =cheol distrioct tex herein
authorized shall not epply to incorporated
cities or tovns constituting smeparates and in-
- dependert schoel distriets, nor to indspendent
or comnon seiroel dintricts ereasted by gencral
or srecial lavw, (Sec., 3, Art. 7, ndopted elec-

)

tion November 2, 19293 procleaation Januery 20, .

1927.1" ("apheais added

It w»i11 be nuted that the 1020 amend=ment to Sec-
ticn } of .irticle 7 of the Constitution effected changes
only in the mapner in vhioh the Legisleture c-uld provide
for the fo maticn of school districta end the zacunt of
tex whil.h could e voted in sch:iol distriots, azd &4d not
alter the proviasions +ith reference to the duty -f the

Eoard of Fducaticn to set osids a sufficient sxaount
rrovife for free textbooks,

o

. Cectdi n € ~f Article 7 of ths 3tote Conatitution
vos ancnded Reveaber &, 1928, so thet snid section now

readg s follovrn:e

~The Legislatura shell provide by lasw
for a Ftate Poard of “duestisn, vhoas mer-
bers -hall be erpointed or elected i: such.

' wskner cod by such suthority end shall servs
for euch terns as the Legislature shell pre-
seribe not to exceed six yesrs, The said
board £hzll perform zuch dutlies os nay be
rrescribed by law,” :

' The effect of this amendment to /rticle 7, lel~
tion 8, of the Crratitution, was to réaove from the Eoard
of Tdueation ths canatituticnal mendcote te Jistribute the
schnacl fund to the counties, and aleo to pliace the creation
of the boord znd the menner of slection »ud the tenure

of office of 1tes menbers within the coantrol of the Legls-
lature. The legialature continued to have the power o
cenfer powers and duties on the Eoatd of Iducaticn 1iv sd-

dition to the duty imposed by Articles 7, Fecticn 3,
the Constituticn, uron said zZoard, of setting caide
sufricient en-unt =ut of the scheol fund te srovide

tezthooks,

of
n
frea
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An exnainntion of the leogislative Liatory of the
slatutes releting to free textbooks and the gypropriation
lawe since ths adopticn of the 1518 amen’ment to irticls
7, Secticn 3, shrws the mbsence cf cny ccnstructi-n by the
Legislature of Article 7, Sactins 3, ee conferrirg on the
gﬁagd nf Fducation exclusive control over the t-xtbeok

n -*

At the tine ¢f the 2dortion cof the esnendment to
Article 7, Sectica 3, of the C-natitution on Kovember 5,
1918, ths statute then in effect relating to the adortion
of terxtbooks wae Chapter 4Li , Acts 35th lLegislature, First
C£31led Sesaion, pase 183, nprroved June 5, 1917 {Articles
2909s through 2¢0Socco of Verncu's Conplete Texus Statutes,
1920), This atatute provicded for "The Texas State Text-
book Commisatoen,”™ to be conposed of the Governor snd the
Superintendent of Tudbliec Instructisn, together with seven
persons to bs eppointed dy the Governer. The Textbook
Comuission was suthorized to adopt bocks to be used ex-~
clueively in the public free schools cof this ftete, but
it was expreszaly provided by Section 15 of seid act that
the State of Texas ohould not be limble to any contrac-
tor for any sum vwhatacever, =2nd thst such contractsrs
sh-uld receive ¢aspensniion colely and exclusively from
ths proceeds ~f ths sale of such books to persons other
than the State, It vas provided, howesver, in fectisn 31
of said act that in ths event the proposed anendment to
rrticle 7, Section 3, of the Crnstitutisa should be adopted
at the electiuvn held in November, 1918, the State should
have the rirht to purchece the books covsred Dy un vnex-
pired centract at the pricés proviled 1n guch contract.

After the adsption of t.¢ emenlment to Aritl.ls 7,
Seetion 3, of the Constitution on Novemher 5, 191€, the
Leaislature pasged Chapter 29 of the Acta of tke Tegular
feseion of the Thirty-sixth L-ogislstures, rece L1, aprroved
February 25, 1919. This act is incorporsted iu Vcrmon'e
.Complate Statutes, 1620, as irticles 2¢04} through 2904:v,
inciusive, and is substantislly corled in Articles 2855
turoush 28763 of the Revised Civil Statutes, 1925. The
purpose of this sct, #s recited in the emergency clsusa,
vas to put into effect the comstituticnal saesndment provid-
ing for free tcxtbooks for the children of this Etate. The
act contsins tuenty-five sections end mskens cdeteiled yrro-
visions with rexard to the purchess and distributica of free
textbooks by the Board of FEducatiocnm. After providing in the
£irst three sections of thig aot that the State Eoard of Ed-
ucation shall purchase end distribute textbooks used in the
public free schoole of this State, and shall set e2gide cn-
nunlly a sufficient amount cut cof the availeble achool fund
to vurchagse and distribute the nscessary schocl books, and
that tkis fund shsll censtitute the State textbook fund,
together vith cther funds accruing from the role of disused
books, ete,, it Is further provided in Secticns 4 ond 5
of said ect ss follovs:

ncgc, L. Tha State Board of Fducation
sholl regqu.re from the State Su erintendent,
on July Tirst of each yesr, & vorort a5 to
the funds necessary for the rurchass and
distributirn and cther neécescary exrenses
of school books for the roFulsr school ses-
sion of the following year, and gnid Rgard cf
rducaticn shall heve the power tc set arart
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fro: the avallable rcheol fund the ostiz.ted
eacunt with 25 par cent pdditicnel, tils «d-
diticnzl sum to be used cnly tc meot ezelrens-
rjes cr nocestitien czumed by unusun) increovcze
in scholustic zttendancs or by urusuval £nd un-
Toreseen exrensas nnd sehecl conditions.  Funlsg
tranclferred ¢~ the Text ook fund shnll :cmain
perreaently in this fund, urtil exr-nded nnd
s$hnll nret ligpee to the Stzte ev the close of
tle flscel year; provided, tiat the {tate fup-
erintendent ¢f Tublic Instiuction sh>2ll be re-
quired tc include in the aforcmenticned rerort
te Lhe tate Tosod of Cduertlcn 3 statesent no
%o the =acunt cof this fund witich i1 unsxyended,
end o51Q snpunt shall te congidered by the
pea1d in deteraining the rnecessrry exvenditures
f.-r test booke for the fol'oving year,

*7s¢, 5., The purchase ardé 4istributi~n

of free text beoks for the Z*atce shall bte un-
dey the annarenent of the State Su rrintendent
of Tudblic Instructi~p, subject tc the crprewval
ef the "tute Losrd ~f Téucutiin, All detells

el rlang for purchase end ¢istributi-n cf books
net dofinitely covered by the previsicns of this
lavt £hnll bte subJect to the lavs of the Utate
tnd sryrovel ¢f She Ctate Tomid of Vduertl-on.”

Tte aheve juoted sectirne rre substantislly toe
same rs Sriicles 2849 and 2270 of the ¢ ¢vised Clvil ntat-
uter, 19245,

Clinyter ¢ of the sets of tle 0tk leglslature,
referred to cbove, ankes no =enticn of the Texss Itate
Textbook Coqnissic: +nt dces not contnin zny rersnling
cisusd, By Chapter 34 of the icts ¢f the “irst Called
ressing of vhe 37th {oglslature, 1921, the Leglelature
recopnized the continued existence of the Teros Ttate
Textbnok Cemniszicn by omending eoticne L and 14 of
Chenter AL, Scte ¥irst Celled fessicn, 35th Leglalature,
80 58 40 rrivide timt contracts for texthowkl couls be
reneved by the Textbook Comnissice.

The confusion in the statutes with réference‘tc the

povers of the 5tate Foa d of kducatisn end the Texes T'tnle
Teathook Coaxaissinn, 1ed to the litir~ticn involved in the
ozsae of ‘mcricen Book Compeny v. llarrs, 112 Teaar 2§1,

253 ¥, 7. 817, and Charles Soribmer's Scns v, Yaerrs, 114
Texas 11, 262 8. %. 722, In the Tirst of thcse cas:s it
rms decided that under the Constituticn »nd the 3%ntules
then in effect at the time of tho decisi-n of =11d case
{Juns 30, 1923) the State Poard of Fducation ka2d fimal ean-
trol cver the making of contracts fur the yurcl.ase of .
free toxt tco¥s, and’ that a contract 1ide by the iext n60X%
Commissisn vithout the sutherity-of ths Foord «f Uducation
waig void. In Chories Seribper's Sons v, llarrs, 8urTs, }t
vas deci{ded that a contract for tre rurchnse_nr texthgoxa.
by tize Textbook Commission, w proved by the Toard of Zduen-
. tionm vas enfcrceable by = vrit ¢f asndyaus sraiust ihe
“upeTintendent »f tublie Iantruction.
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The statutes relating tc the Stete Tertlhook Coa-
nission snd tha Ltate Foard of Fducotiun vese ¢2ubined by
the enactment of Chnpter 176, Acots Iegulnr Tasalca, 39th
Leginlature, {1925), p2ae 117, vhich wae rubstantinlly in-
corrorated in the Fevised Civil Sistutes of 1935, a8
‘rticlers 2835 throush 2875), isclusive. The Texthook Com-
nissicn was Btill ret ined and was piven pow:r to edopt
Tooks tn be used in the schools, but it wag furtier rro-
vided that the “tate Poard of fducaticn shiculd be suthor-
i7ed to purchnee bocoks and te distridbute the ravs to the
rurils in the rchocls and in Ffection 34 cf eaid pot {.Lri-
i{cle 2270, uavieed Civil Etntutes, 1925) 4t var provided
thst, "The Turchase and éistribution of Tres text bYooks
fer the Tiets shall b under the wan-aeaent of the Fisie
Tuprrintende~t af Tublic Instruction, subject to the op-
rroval of the Ultate Heard of #ducation,”

‘ An ve have vrevicusaly peinted out, Article 7,
Section 8, v 2 the Cneatitution vas anended by 21 swend-
nent adoned at an elsetion held con Novamber 6, 1G28, 80 .
an t2 enpowcy tha Legislature te vrovids for a Gtafte Pon:d
of Vducaticn, whcae meubera ghsl]l he sppointed cor elected
in such manner and shall serve such ters as the Lasgieloture
stall rreseribs, not to excecsé six veare, and vhich toard
ehnll pevform such dutiem as pay be rrencribed by lew. Fel-
loving €'.1s snendment of the Conatitution the Leglsl-ture
rrovided for & nev Yonrd of ducation, by Chupter 10, .cts
2nd Called Tesui-~n, ilst legisleture, pa-e 13, arproved
July 3, 192¢ (V:racn's Annotated Civil fHtatutes, .irilcles
2675b=-1 throvrh 2675b-10). °iris 2ct rrovi:ed that ihe
Beard of “ducaticn should be appolinted by the Teverncr
¥ith the ndvice znd consent of the Jenate, Secticn 5 of
this oet (Vernou's Annoteted Civil fStotutes, ~rticle
2675b-5a) provided thet the nev State Foerrd f Tducation
ghouléd inke over ané diacha:-se all duticss inmposed by the
existing lnwa upon the Eoard of Iducati. n in erlstence

at the tize of the rassmspe of the 2ct, ani furihar rro-
vided with refsrencea o the T-xtbook Cognisgis »or Tol-
lows:

*{e¢) The iiate Te tbuok Commiesicsn sinld
no loncer meet or function after the tel i r ef-
fact nof this Act, and the &uties herelolore
devolving by law urpn the Etante Textboox Com-

"mission shall be perforzsd by tne State iloard
of ducetion, orsated in this rot, snd the
state Poard of Fducation, hereaby created shall
fcr trhe purpons of fAisposing of textbook =at-
tere meat at times and pl=ces that the Ttate
Taatbonk Commiszizn is required to mest and
sot under existing law.” T

The foregoing sumsary of tha history of the varlous
statutory enactrzents nnd constitutfonal aneniaents since the
const itutionsl »mendment adapted in 1918,providieg th=t the
“gate shrovld furnish free textbooks to the puprils in t?e rub-
1ic schools of thin Zitate, shova th:-t the Lesgiglaturs Lus
cerstrued the Conptitution to verait the chislgture to ro-
tain power ove  the mzanner ¢f the purchnse ead distribution
of terxtbooke by the Bosrd of Fducati.n, and the Logislatu:e
has, by detalled statutas, provited the ssnner in which the
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tesxtbooks r~houlé be purchased snd ¢istributed.

An exzmination of the sprropriation lews passed
by the lLeplalsturc since the eatablishment of the text-
book fund showe that the Leglelature hes for ench dlen- fum
made an arrropriation of the free tratbeook fund. The
Tirst nf these aprrevrintions appeers in Chepter 87, Acta
First Cal)ed Tessi~n, 36th Legi:lature (191G}, rnve 365,
0t nore L24L, 3 Js as follows:

“s1s0 £ r the suppsrt of Fublic fres schocls,
and for free text books for two years, all of the
evnilehle free school fund arising from the interest
er leasc of schocl lands, intercst on bands, schocl
taxcs and oll other gourees of revenus to sz2ld
fun'; provided that the tezt books may be purchnsed
oaly fror fundg erising froa Utate ad velorem
sch~ol tax,.”

Substsntially the rane languasse is used by the-
Legiglature in the following biennial srpropriaticn lavs:
Chapter 53, lcts First Celled zession, 37th icgislature
{1921}, 172, 185; Chopper 28, aots Third Cnlled :essics,
38th Legirlature (1923), 235, 247: Chepter 196, ‘cots
_ Perular ressinm, 39th Legirlature (1925), 515, 545;
Chapter 100, Acts Firet Called lessio-, 4O0th Legiclaoture
{(1927), 263, 278; Chapter 16, Acts Third Called leasicon,
List Leoi-lature (1929), 398, 419; Chapter 284, ‘ots Feg-
vinr Seseion, L2nd Legiplature (1931), 671, 698. :

The firat aprropriation lew appropriating sreciric
sumg ont of the texthoox fund is the epiyreprizti-n for the
bienniun e dings aurust 31, 1935, Chopter 166, Zcts Tegular
feaslon, L3rd Leglsloturs (1933;. e L7E, =t vare LOG,
which roats es follows:

*Tertbock Adainistration {Fayable cut of
Tertbrook Fund): .

rer 4iem mnd sxrense, texthook comaittae end
Tioard ~f “ducnticpe vhen angirsd in %exth ok )
artie r, rayrble cut of the Tetbuok Funi.... E0,0C "PEC.0OC

Totn)l Tertbook Administration....ceeeecsecaas £50.00 .:Eﬁo.OP

For the purposss provided by law there are

sleo aprrecpriated for the two (2) years ending

Ausuet 31, 1935, to the State EBoard of iducnticen,

all inccne to, and any balences in, the State
+extbock fund and the Avalleble Fohsol Fund,

except an rthe-wise arpropri~ied by this Laglelnture,
40 ba axrenied and distributed in accordance »ith the
java of this State; provided that tcxtbooks 2ay bs
purchosed only from funds srising fro: the Ctate 4
Telorea {chopl Tax."

The LLth Legislsture returned ic¢ the golicy
nf arrrorrinting t e entire textbook fund to the State
Beard of “ducstisn vwithout specificati~n of the amnsr
in which the zum should be¢ cpent. The rrovision of Chup-
ter 364, ‘cts Tegular fassi-m, LASh Leginlature (1?25)1
race 104%, a«t rage 1097, -ith reference to the t:¥ttook
fund, is as follora: = |
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-y
T

2T BCOX ADMINICTRATION
{Tayable out of the Text Pook Fund)

vFor the purposcs provided by i=w, there
are aoleo appiorriated for the two y ar: erd-
ing Avrust 20, 1937, to the State Foard of
Zduostisn all income to, and any balances in,
thr Ct-te Textbook Fund snd the .ivalleble
School Fund, except at othervise aprrorristed
by thie Lagislature, to be expended and dis-
tributsd in accordance with the lavs of this
Gtote; rrovided that textbooks may be rur-
chagsed only from funds arising from the State
ed velorem school tax.”

A genersl eprropriastion was also nade bty the
4L5th Legislature, Chapter 50Z, Acts Pegular Seselon,
L5th Lrgislature, tage 1352 (1937), at vacs 1419, in
the follovine« languaces | '

“ivalileble School Fund iid and Text ook
Mdalnistration .

"Fur the rurposes provided by lavw, there
are apprcpriasted for the two years ending
fugust 31, 1939, to the State Board of =duca-
ticn all incowe to, and eny balences in, the
Avsilable £chool Fund and the State Textbook
Fund, except as otherwise appropristed by this
leatsloture, to ba exprended and digtributed in
accordance with the lews of this Stote; pro-
vided that textbooks any be rurchased only frea
funde arising from -the State »d valorewm schosl
tex. .

*Tt ta haredy provided that eny asmount ex-
rended for Text Pook sdalnistrstion, including
new tert bopks, rehind'ng, +«nd any ~ther €x-
renscs connected therewith, shall be rzid out
af the Ftote Text Iocok Fund.

"1t g Turther rrovided thot the 23cunts
to ke expemded for nev text books, rebinding
books, equipnent, maintensnos, continpent ex-
rvens-s and amigcellaneous exrenses shall ba ac
Tixed by the Stote Board of Zduostion.

"1l employees in the Text Pook Livision
of the Education Departaeunt shall be aprointed
by the State Supcrintendent of Fublie Instruc-
ticn, with the approval of the fi=te Foavd of
2ducaticn, Ko emrloyee shall be discharged
except when authorized in vriting by the State
Board of Educatiocn.”

In the gsnersl Uersrtmental ~Apreropriation Eill
passed by the L6th Legislature, for the blenniun endl ng
surust 31, 1941, being fenate Bill 427, we find tht the
Legislature has specified, under the heading "Employ<es
of the Text Hock ead Curriculum Tivision and Text Took
Pepository,” the numbor of employees and the so;aries
to be paid te puch employees, in the Text Bock iivisioc:n,
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Under the h-a2inp, "daintenance an? Miscellsnecus,™ ap-
rears the folleowlng:

"l. Cffice and Derository Jurpliee,

fostag~, Txpresr, lraysze, Telephcne, ele-

sreph, irinting, Statlicnery, Fent, Contin-

gent exrerse, including freieht on used

LEXEDO B, canaracsncasansanesonssnenans¥25,000.00 #25,000.00
"2‘ !-,abindiMOOOO'..OC.l'l‘l"C.. 22‘260-00 231 !6c.00

Total - Yaintoenance nnd
Hiscqllaneous........*LB,360.00 48,360, G0
Gra: 4 Total, Textbook U'ivV...e 64,23, 6L, 230,00

“nis arrroprieticn shsll) be as abtove
rrovifed nnd pc other aalary or expenditure siall
be tald for eny purpose othsr than there itexized
herein."

Following the portion of Tenate Fill L27 just .
quoted, there appears the following:

riyzilable School Fund Aid and ?cxth?ok sininizstra-
tion

"For the pusposes rrovided by law, there ere agp-
rrapriated Tor blenniua ending ;usust N1, 19:1, o
the £yate oard of %ducation 2l]l incoma to, aAnd any
belance in, the Avalleble “cho-)l Fund and the State
Textbook Fung, except as otherwlese erprrspriated by
t71s Lerdsloture, to be cxpended and distribured
in socorcance vith the lows of this St te; rrovided
that te:tbooks mey te purcliased cnly frons funsts
arising from the State ad valorem school tsx.

"It is hereby pr~vided thnt any emount ecxvended
for Textbeok Adqninietration, including new texibocks,
rebinding, snd any othoe- erpensca cornscted tlere-
+ith, =hall be rald out of the Le¢ate Teatbrok rund.

*It is further rrovided that the amunis to be
axnsrted ror new textbooks end rebinding books .
shall be na frixed by the Steie Eoerd of Zducation;

rrovited, however, thet po ewrlovees, in sdiiticn
to those listed and ltemized udove, shi e e3-
EIovaa. ,

_"All employees in the Textbook Tivision of
the Fducstion Pepsrtmeat shall be spycinted or
removed by the State Supsrintendent of Tublic
Instruction subjeot tc the spprevel of the Jinte
Poard of Fducation.™ (<Zmph-sis added) .

‘ g havg gone into some detall in tr-cine the histnry
of the genorzl statutes and aprropriation lavs relating to the
textbook funs for the purpose of showinm the construction of
the coistitutional provisiouns relating to free t:.zibcoks, wiiich
kas been followed by the Legisisiure. e belleve that an ﬁlf
amination of the geoerel stalutes und ev* roprlation 12 8 ehovs
firet, that the Lcglslature hes exercised active control over
the manner of the purchese and distridution of rree.textbogxs.
while leaving ths detella of edainistration to the Textb?ox
Commission and to the Poar? of Fducation; ané scccnd, that the
Legislature has made en eppropriaticn bienniplly of the teft-
book fund, ond kas, on occaslsn, srecified the —=annar 1n - hich
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the tsxtbcok fund shall be expended by the Feord cof Zdu-
c2tion. In cther words, the Leglsluturs bas consiruved
the Constitutinn s6 as to peramit the Legislature to con-
trol the menner of the purchase end 2istributisn of free
textbooks, and to permit the Jegisleture to ayprep-inte
and to dirsct thec expenditure of tho textbeook fund,

The lerislative constructicn of the constituticnel
vrovi sions, vhich was adopted slmeat immelist<ly after the
papsare of the constituticnal sumendment providing for free
textbooks, and wh'ch lms been followeld avur since for-a jerlod
of over tventy years, is highly persuasive in deterzining vhat
construction should be adorted by the court, In the case of
Jones vs, illisms, 121 Tex. $L, 45 5. . (24) 130, ¥r. Usier
Justice Curston sald: .

*“The rule is that conteareranecus construc-
tion or a constitutionsl provisicn by the leglis-
lature, oontimied and followed, is o asfe gfuide
as t¢ its proper interpretation. Cooley's Constl-
tuticnal Lixitaticrns (€th ed.}, Vel. 1, p. 144,
and cthoer sutherities post.”

Agnin, in the cnse of “uamva, Marrs, 120 Iex. 383,
L0 S. Y, (2¢&) 31, ¥r. Chief Jurtice Curetr said:

M. « . The universal rule »f constriuction
is that leciplative =nd exeoutive interpretaticns
of the crgsnie lawe, acjquiesced in 3nd lens con-
tinuel, as in the case before us, n-¢ ~f grsus
wolrht in deteralnineg the validitv of nny net,
ans in ¢use of ambilguiiy er doudbt will be Tol-
ioved by the ec-urte, § lexas Juriaprujence, p.
439, =eC. d7; O Juiing Case Lov, p. 62, sces,
56, 60, 51, 52;‘00: v. “ohison, 105 Teras L26,
L3¢, 150 ¢, v, 1149; G. C. & &, F. Fy. Co. v.
tallas (Texas Co9. ApP.), 16 &. . {24) 252,
204; Cresne v. *obizon, 117 Texns 516, 5235, &
S, .0 {24) A55; Thelsgn v. R hison, 117 ‘e:af
L89, & =, U, (24) 646; +alker v, ‘leyers, 11L
Texas 225, 266 3. . 499; Tiwbriush 3. ninett
3 Texay 3C1, 55 &, w. 120 , . . ™ {Lcrhaais
by the emurt.)

Soe also Yoy vs. Schnsider, 110 Tex. 269, =21 . u.
880, p. 885.

Agide Tronm the legislative constructicn cf .rticle
7, Section 3, ve believe that u consideration of this section
jeads te the conclusicn that it wae not the purpose of tunls
section to confer on the Board of Pducs=tisn control aver the
wapner of the expanditure of the frcee textbook funé, inceren~-
dant of any cntrol by the Legislature. It is fun amental
that in Texs-, a3 vell as in the Sther si~tes in tie ‘miricen
Union, nll legislative power is vested in the Zeglslatuvs,
unless such jower is limited by 5 clear rrohibition ¢r re-
stricti:n in the State Constitution cr the Yederal C-rnstitu-
tion. Under the Cinstitutéi-n of Teérng, lo-izl-tive rower is
-o1fgrred ypon th.e State Legisleture, “The rrlevant orovieclo-s=
of the State Censtitution are as follows:
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"irticle 2, fectizn }, The pomers of
the CGoverament of the Stnte of Taxus shall be
divided intc three distinet departaeniy, each
07 which sii2ll be confided ¢o s separite bndy
nf megistracy, to-wit: Those which are leglis-
lative to one; thosae shlich ara lxecuiive to
smathor, tn? those which are Judielal) to anothery
and no prrsen, orv ¢odllecti-n of perranps, belng
of &ns o thzos Aeportaments, 2hwll cexarci-s any
Pover rroperly attuched ta elither of thse otlsrs,
cncept 1in the instinces hsreln ezprossly per-
mi ttadg, "

“*article 3. Section 1. 7The lerisglative
pover o LIS StAate sholl be wagtad ln 2 fanste
L»nd Hruse of =sprﬂn nt:zives, vhich tcgetiier
mhiell be "‘vled *The Lapiglature of the Stade
af Tar-s.'"

wryticie 3. Saceic. L2, [he i piﬁlature
74111 rnes ruch laws og any be rececs:ty $0 eny-
ry into effect the provisicns f thls C.nstitu-
tien.*

t i+ -ell nettled that the C'nst!tutirn of Texsas
is mot o rrﬁut cf rowers to the &Stote legislaturs, but is
tc be orastrued s 2 Liattntizn on the rowara of the Logls-

1nture, Apd that where such limitaticn ia sut tu Y6 Tound
In the Constituti-=n, the porvers ¢l the Lexi laturz =ve un~
restricted. Ib ths tase of Cmiescn vs. S'tute, 71 le. 222,
Se "o 213, Vt. Chicr Justdco ltmyton sale:

*The purpore of &8 Ttete eonstitution ie
not te confer Tower upon Lhe peuple which auay
ba exercined throurh the Lagisleture, but iz
t2 place linmitaticns vhich the peuple desirs
t~ inmpoge unoa the exercis. of vow:r br the
Leglislature and nther departmente o2 che acv-
sramsnt. ™ .

w0

In the ¢28o0 of Wrown ve, Civy of {:lvestan,
Tex. 1, 75 &. . LB9, the luvremes Court c¢r tils Ttule sald:

“%y sectica 1 ol orticle 3. the Lonsti-
tuticn declarer, 'Iae logislative pover of
this St-te shall be vosted in a Zenate aad
Taune of Terrcncntatives, vhlch vogetkher shell
be styled "the Legislature of the SHtate of Tex-
ps . %' 'Ths 1ogislative powasr of this ¢e-te!
me1na 211 of the power ¢l the po;ple +Lich

1y 107 Ty be exercised in Ihe forasticn of
1aws ageinot which there is no inui™ition ex-
rrenrad or ivpll eg in the fundenentsl law,”

The -o~e nrineciple is steted ir the eoes cf
Charles Ceritnor's Unns vs. iarrs, 114 ler. 11, 28«
-'v - 7“?' “""""9 “- TL""if‘c wi(‘ oen l"l' ‘c‘-
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"The Gtute Legislature nay exerclse all
the lerlclntive power of the pecple, subject
only t5> the li-iitaticns eaxpresaed in the Con-
stitution of the Btrte or of the United States,
Brocwa v, Galveston, 97 Tex. 1, 75 S. V. 485;
Conley v. LDesughters of the Fepublio, 106 Tex.
90, 156 £. &. 197, 157 S. Y. §37; Encyclopedic
Vigert (“dchie) Vol. 4, pp. 406, LO7, LCE."

. (zclfggéalso Terguaon v. wilecox, 119 Tex. 2EC, 28
%, . .

Hot only i8 reneral legisiative power conferred
upon the Legislmture by the Constituticn, but we also find
expreee provisions in the Constitution directing the Lep-
islature to exerclse comtrol cver the educaticn =ystex of
this Stete. All of Article 7 of the Cunstituticn rcletes
to the subjcct of educaticn, ond contains, as well as
specific directions. to the Legislature, the following
general manfate, in Article 7, Sec. 1l:

*Cectirn 1. A feneral é&iffusjcn of
¥norvledeoe being essentiza) to the prracrva-
ticn of the literties and rightes cf the
recple, 4t shall be the duty of the Legis-
lature cf the S ate to eatnblish and xsake

* suitable provision fcr the support and =ein-
tensnce of an efficieat rvots- of pudblie
free ach~ols,” :

ith refersnce to esuceticmimattern, es well
ag with reference to legislative mutters generelly, the
powers of the Leglslature are unliaited e¢xcept vhare
they are clsarly limited by the provisiors of the Con-
stitution, On this pcint Mr. Chief Juatice Cuiston
sald 1? ;?e case of Yumge vo. ¥arrs, 120 Tex. 3E3, 40
e W, 2 31: '

"Under our Conestitution pudlic education
ig ¢ division or doar-rtament of the gevarnment,
the effairs of which tre adainistered by tub-
1ic officers, snd in the conduct of vhiech the
Legislature hag £11 lesisietive power not denled
It by the EansiitutInn, Gtate Const, art, 7, -e€cC.
3, scc. L2; Cooley's Const. 1i3. (&8th 2d.), Vol.
1, p. 1761 9 Texss Jurisprudence, p. 453, sec,
38y £i vorado Ind. Sohool Dist. v. Tisdale (Teoxas
Com. Ar=.), 3 8. ¥. (24) 420; Ferguson v. Acsdeny
Consol. Ind. School Dist. (Texas Civ. Apr.), 14
€. 7. (24) 1051; 24 Ruling Case law, p. £58, sec,
2." (Faphaais e&dsd)

: The question here involved not only relates to
ths esducaticn systen of this State, but it elso involves
the eontrol over bile sxpenditurs of pudlic funds, There
sre syecific provisions in ths Constitution with refer-nce
to the c=ntrol over the expsnditure of public moneya by
the Legislature, Article 3, fecticn LL, of the Ccnatitu-
11on rrovites in yert as follows: . :

| Lt
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“"eac. LL. The ifeglrlature anhell provide
by law for the comrenraticn of sll ofrficers,
servants, sgents and publie contrect-im, not
rroviéd~d for in this Cr-nstituticn. . . "

rrilele B, Sac. & of the Copstituti-~n pravides
As follove:

“Zec, &. %o ucney shzll be dravn froa
the Treasury but in -ursuance cf specific ap-
rroepristiong aade by law; msr shell =ny ap-
rropriaticn of money be mode for a longer term
than tvo yvors, except by the first ifcglalature
to escemble under tniis Cowstituti-n, vhich may
ta¥e the necessary spurorrinticns to carry on
the rovernment. until the asse-bdlere of the six-
teenth legiglature,”

. Thers is no doubt thet the tsxtbook funi consti-
tuter 2 Tublic fund. 1In the abscence of 2ny clsar ocasti-
tuticnnl provision to the cuntrary, the Lepgislature has
contreol over this fund, by reaecn of 1ts inherent powers
under our fora of governmsnt, The contrecl over the purse
strings cf the povernmont is the pover vhick historicelly
is most closely asrocliated with the legislative branek of
the governuant, and ne constiuction should b. given to tha
Cetistitution vhich would remcve thia powesr from the lLegie-
lzture, unleas there are cgiear =nd coapelling roesuns fer
:uch ¢o-struction. In the cesg cof Colbert vs. State, 86

Miss, 789, 36 o, 65, the tvurroame Court of irsissippi 28id:

*Unicr £ll ceonstitutional governmeats -re-
cecagnizing three distinet and independent negis-
tracies, the control cf the purse strines of
Fovernment 48 2 legislztive function.  Indesd,
it is the supreme lerislimtive prerceative, in-
djzrensable to the inderendencs unl initengrity
of the Legislature, ané notl to be surrenlereld
or abridged, save by the Coostltution itrelf,
with-ut disturbing the balsnos of the rysiem
and endengering the literties of the recple,

The risht of the lLegislature to coutrol the pub-
1ic tremsury, to determine the sources from vhich
the rubtlic revenues shall be derived and the obd-
Jects upon which they shall be expendel, to dic-
tate the t! e, the ranner, and the e ns doth of
their collection end disbtursement, is riraly and
inexpupnably establicbed in our politlical avstex.
This supruie preropative of the .egcirlature,
oalled in juestion by Charles I, *a8 the 1ssus
upon vhich Varliemeat went te rer +ith the Ying,
: §th the Tesult thst ultimately the abeoclute
control of Farlliement over the publiec Lreusury
vao forever vindicated as a funfeamentsal rrinciple
ef the writish {onstituticn. 7The :meriesn ccz-
menveniihes heve fallen helrs to thisg c:ecat prian-
ciple, 2nd the vrerofative in ju:stirn r2:ses to
their L-gl-legures withcut restriction or digicu-
tion, evcert -~e nrovided by thelr Constitution,
by the siiple ecrant of the lerislative pover.”

&8s
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‘e Tind &a expressicn of the -as+we rriaciple 4n
‘thr czee of Humberty vs. Dunn, L Calif, 57, 24 lac. 111,
by the lurrere Tourt of Califcrpia:

“the linitation %$h~t 'no 27 ney shell be
drarn froa the trcasury but in cecnscquence of
srrroyrintions wide by lewt 43 taken litorelly
fr-a the Constit.tion of tps United drutes, Iis
cbiect 16 Lo pecure t2 the lepglirlntive d-prrtmcnt
cf the s:v-onment the exclusive powsr &f decid-
ing .ow, hen and for vhat puryos-e the rublic
funds cthell be applicd it esrrylue on the govern-
ment, 2 {ve, A*tty. Jen. §70. It had its oriain
in rsrlintent in the aeventcentk century, then
the pecple of Great Tritzln, to rrovide menlast
the abuse by the Wirg opnd hls officers >f the
direraticaary anney power with thich they wers

vertad, demanded thot the public funds ashculd not
be dravn fron the tressury except in accordance
L4tk exrrese uppropriatione tlherefeor aade by
rerlisqent, {(Hall. lList. 555;) and the :y:ten
virkod 8o !ell in correcting the abuses coz-
plained ~f, thet cur foref~ilsrs adcrted v, nnd
the v vtreint Iwmpoped by it has becrne a rart of
the fundanental law of nesply cvory stmie Iin vthe
Uni n."

"{th these renersl principles in nind, we be-
1is2vea thet 1t zust be concluded that it vag not the in-
tention »f ‘rticle 7, fectinn 3, &s =mended, L2 remcve
ocntrol over tle rxpenditure of the t-xtboosk fund from
tha Legialaturc, snd to place it in the Londs of the State
Foard of ¥Fduc tirn, Under ilegcticn 8 nof :rticle 7 of the

C:z-stitutizn, 21 1t ver amerded in 1936 and un<ecr the

at=tutss passed by the Legisalature in purseence of -91d
ameniment, the fca:d of Hducoti.n is an adainistiztive
Board, vhese mechor: ﬁreaprointed by ths Gov-ornor. It
would bte a radicel deportire from rocornized rrineclples
of cur fera of “uvorament to place enntrol over o larse
sasunt of public fundés In th: honds <f such Aan sdainistre-
tive bonrd, free frim all control by the Ligisl~-ture, znd
1t would furtber te 4n direct confliet with the.irovisions
of Article 3, “ecticn L4, and Artlole €, lecticn 6, of the
Constitution, quoted ebove.

There 48 acthing 1in the lonpuare of irticle 7,

~actinn 3, vhich w uld compel the ¢onclusion t::-t Lie iate

Toard of Educntisn is to - hava unliaitsd control sver the

expanditurs ¢f the texthook fund, If such corstructisn were

Yopted, it vmld have to he beased on an iaplicaticn from
the worde in irtiQle 7, Sceticn 3, ruther than oa aay
Airect ecxprescion tierein. The langua;e of the amendment
18 m:vely that "It ehell be the duty of the State Towrd
of :duentisn to s:t aslfie g sufficlient amcunt out of sxid
tex to yjrovide free turxibooks Tor Lho uee ~F chil4ten
attending the rudlic free schools of this . -ate.” e
C-ratituticn 1718 not make it the duty oY the ftate Porxd
af Tduettiyn to »rovide free tertb-obr, but me ely to Aot
agide 8 ~ufficlant nmount for this rurroze. In this re-
cpect, the lapruape =f “ectlion 3, ¢f Yrticle 7 of our
Conatitution iz cl svlv distinpuishahle from ths lancuare

DG,
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emrloyed in ho Miisocuri st~tute invelved in the cace
cf “tate 1x ve!, 'nelchkel va., Claxzten, 263 lio. 701,
173 T, 5. 104%, vhcre the statute dirccted the 2cheol
disirict “to prrovide ror an - ight a-nths zch-cl.®

In the “fizsourd case jusi cited, -the court taxes
cognizance of the distinction between a direction to “pro-
vide for an ¢irht wontha nohocl™ oné to "provide tie nec-
esrayy fun!s for an eight monthe =scheol,” =28 follows:

" « « If the clauec roads '‘provide the
nacersarv funis for an cight montﬁs‘-ﬁcha?TT,
instend of the clesuse which 1= used, To-vig,
Tprovide for cuw elicht minths' scnccl', then
thiere =ight be ground T ¥ the construction
evide:tly riven to the sceticn by the triaol
ccurt.  Lut eince the clsuse regquirce that
the district *provide for an eisht months!
school', we are unsble to sce hov the nint-
ute cen be :ald to have becn eomplicd with,
under the frots In the presznt conrs, unlesa
an cioht months? echocl §2 actuslly hed,.»
{*.1rhests added)

It w1y be argued th-t it iw® neceesery that the
ftete PFoard of dueation hevs control sver the =anncr of
the exrenditure ~f the free textbook fund in ord r that
the Tonrd of “duc.ticn aay know exsctly Lov mich 1 ney
vill be necescary to be set wzide for this rurresc, and
thrt the purpore cof the enendment to forcicsh fros toxt-
bocks to tka school children cf this dta‘e sirht te de-
Teated by the feilu~o of the Lesisinture tc mave ~de-
quate nrovision rfor the ralaries <7 nertons exployed to
rurchsase and cdistribuie t»6 fres t<xtbco¥s. The amount
which has te to 7ot zside £ir textbooks c¢an rencr-lly
be determired by tne expenditures in the post, »nd unler
Article 28569, Vernsn's innoteted Civil Stetutes, the
Foard of IZuciticn is given the ripht to set esnide 2¢ rer
ceant in =dditicn to the ocmount estinated by the State
Supsrintendrrt, t2 take care of ezergsucler, It is uon-
doubtedly true that the Leplilature viuld Lo tne rower,
by arbitrarily =2nd copricicusly linitine th+ nrricyrie-
tion for texitooke, tc hoapcr scriously the rurchase and
divtributicn of f'ree textbooks to the purils i e rub-
lie schoclz of tlds State. It 15 hoxdly thinkeble, how-
ever, that tils situnticn v~uld erise as £ yractical mnnt-
ter. furthericre, the denpfer that asuch situ-tion =ickt
arise is ~nec that is irherent in our fcrm of governzent,
viiere o cocp-r:tion between ©ll branches of tie eovernment
is raceszary in order that the functions of :hec povernment
way proceed amoothly snd efficlently. *e cennot sssume
that the Logislature 5f this Ctate wouléd he unreaccenntle
in the exercice of its pover over the vrxrenditure »f the
- textbook fund, nny more than we can assuss that thes Zca:xd
of Tduecati:ip vMulld sct arbitrurily or cnpricisuely in wot-
ting eside the smount which it bellevess to be nooessary
for the purrose of rroviding freae Lrx% ocke for the school
children of tiis Dtate.

‘g 10 not think that there is anythine in the
declislone »f the Jurrsze Covrt In th: ¢asse of amsrican
ook Cospcny v, Herrs, 113 Tex. 2¥1, 253 &, ©. 817, and
Charlce Tcritner's “ens ve, “forra, 114 Tex, 11, 252 1. ..
722, vhich v.vld comrel the eonclusion that the foard of

1
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vAucztion has unli-ilted oontrol over the expsoiiilure of
the tortbook fund. As we Lave slirealy pointed cat, the
guesticns nactuzlly decied in these casce wrrs Lhat the
HZoerd uf Tducatiin, unlter the Constituti;n and unier the
statutes then 1a cffect, had the ultiqate pover of =uaking
ths contructs f¢r the purctasa of fras textbooks, and,
vhere such contrac:s had recolved the ayprrovel of the
Board of uducati -n, a4 vrit of mandzmis cwld be is:ued
agalnst the Lur¢ristendent of Jublic Instructirnp to com-
rel the rarfrraoance of avuch contraocts,

Trirthernaie, ve vish to point osut thet at the
tire of thc declsicns of the esaco Just cilied, Seoecti:n €
af irtlole 7 ¢f the Coastituticn cxpresely conferred on
the Zoord ~f Tdueaticn the yow:r to dlstridbute the cchool
funés to the covernl counties, T™ils corstitutinnnl pow:ry
har been toven avey from the Brard of dcvcation by the
smenfiment to Ysetion € of Article 7, which uwsop edoprted on
Lhovenbor €, 192€., In so far s» the lanpucre in the opinions
{n these tvo ¢nscs i3 dependent upon the provisioss of fec-
tion € of rxticle 7 of the Constitution, 08 4t rend tefore
its amendnment in 1922, such langusre is nn lonecr srplicsdle.
Hovsver, - think it iz oT conaid-reobly wore iportancs
that the Serrcme Court 4id not have hefore it the questicn
of the rewrr ¢f the Lagislature tc contrel ke expenilture
af the textbook fund. Under the statutcs vhich wers then
in forec, the Feard of rduestion hed tihe ultianie eratrol-
ever the zaking of contracta fo+ the purchuse of schoiol
hooka, ant the queetica vac net raieed Jirectly or in-
t4rectly, as te the power of the Poerd of idves=ticn So
rpend & part of the tertbook fund, irderendently of or
watrary to statutes enscted by the lLegirlature,

Fuitherwore, we +ian to polint out Ihat our
aupreae Court hes held that wheré there 1le 2 arant of
:oxer in the C:onatitvtion to en officer or bonid, with-
ut ¢afirition of the manner ia which it ia to be exer-
iped, the I -girlature 2ay prescribe the munner in vihich
ke Guty mey be yerforsmed., Uron tlis point ¥r. Jusiice
oore of the Turreme Tourt caid in the cnge of fustin vs,
ulf, Color~dc =ud ants ¥e Lailroed Cr., 45 Tex. <34,

t vare 265:

“e o « 1ln cur opigisn, hovaver, the gfunder
conclugiz: i3, that where there is n er.nt of
porer in the Constitutica to n derartient of
Covernnent, or to 8 comstituticnul or sirtutory
efficer, -r tribunal, without defininy the man-
ner and f-ru on or by wiioh 1t le tC be excr-
ciged and cnrried into efrfect, the l.glelature
asy legiti-etely rrecoribe rocacnanle rules by
whieh this nar be done,™

In viev of =1l of the consideraticnr Siscussed
cve, it s cur opinion thet the ieginlatuie retaling cone
ol over the sxrenditire of the Textbnok Tend, snd vere
cula+ly that 1t can rix the salarics ari 1i-1t the nua-
r of euplorvest that shall be peld cut of 313 fund for
e yurchase en? distributli-n of faxtbookz. ~6 o turm

w cnasiferati-n € tie ap-roprintion lav passed by ine
et Leglalature to datermine the pover of the Tos 4 of
ueation thercundsr tr employ eéditicnal esployces.
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An cxasinaticon of the tiennial erproepriaticn
b41l edopted by the l:st Legirlature, Tenate PL11 227,
L6th Legislature, Perfular Session, shows,ve belicve,
withcut any Question, that the Legisleture intended to
1imit the numbter of enployees which eculd be esployed
by the Fcard of Fdéucnticr and pald out of the tocxtbook
fund. The vrovislons of this aprrorriation bil) elready
Leve been nuoted ia this spinico, end wea dirsct rarticular
sttentisn to theprovislon on rsse 57 of salid bill that
“rc enplayeces, in additi-n to those listed and itemized
abeve, £hnll be eaploysd.™ e belleve that tiisg is an
express limitatisn by the Lerpislatvore upon the nusber of
enrloyees vhich c¢an bs hired by the C:ate Reoa:d zf 14d-
veti-n and raild out cf the textbook fund, that such
15~1“at! n by the Legisloturs is cunstitutioml snd thet
the Bouard of Fdueatincn v:uld 5ot be peraltted to hire ad-
dit1conal c¢arloyees cut of thie fund, :cven thousk it
should telicve thet the lLeglslatuse &id nct make provi-
sion for a epufficient number of svployces. :

: The opinicn -bere exprersed is in wccord with
‘the wravious cpinfon of thiz éepurtasat, being Cpinion
He. C=-495, addressed to tonorable E, ¥. luornten, Jr.,
Chalimmsn of the Arrrepriaticne Coaxittee of the House
cf Teprvsantatives, The cqnclusicst hore reached 48 ol
=9 4n accord vith ths conclusion reached in Crinfon lo.
n-1356, cddressged to Zoncrabtle Geo, i, lberpard, Coare
troller of Yublle acecunte,- In the lutter oriwvi~a, ve
held that the Board of Tducation could uss 8 7irt of the
tc-theeX fund for necessary trevelins cxronscs to bs in-
curred in the rurchage end Alstributicn &7 free toxt-
books. Vs helieve that the conclusicn t: ere rcrched
4= correct., Tt w11l be roted tnut unler the Meaillng
“Typlovees of the Taxibock and Curriculum :ivision nnd
Trxthwk epository"”, the legielsture doas nnt speclify
any iten for traveling oxpenses., Furthersore, vnler
* tha heedins "ivalleble Echool Funl Aid and Textboox
rdoiniatrrtiin,” t e Legitlature makes a renerrl op-
proprietion te the Roerd cf Fducatiom of -“ell incone
to, and any balance in, the ivailable Tehz -l Tund and
the #tate Tartbock Fund, cacept ns other+isq 2rrreprictsad
by this L:gislature, to be exrended and dletribizd in
acccordonce with the laws of this State. Under sticle
2876 of Vernon's Annotated Civil Statutes, 1t ie pro-
vided thnt necesgery expensee of providing fres text-
books shall be yaid from the State Textbook Fuad, Asnlde
from the 1initatisn on the numder of employ-es, vhich
15 rpecifically mde in a later paragraph unter the
sene hradine, we do not believe that it 1o= the inten-
tion cf the Legislature to liait the expesnditure o the
tcxthoock fund by the Boerd ¢f ¥ducetd.n, except with

reference tc ths items for vhich specific uprr.op:isticns
were =nde, Since there was no specific aurrurrieticon
for traveling exrenses, we belinve thot tue L.ste 207
of “duentisn 13 authorized to expend such prorticn of the
textbook fund ar may be necessary for teavellsns cxpensaa



Econ6rabtle Cen. i, Shepparz, .ioveadb.r 7, 193%, puie 22

in the rurchese and distributicn of teatbzoks., In to
rar as cur opi+rlon Ho. C-1356 held sthat 1t ~a33 beyuend
*he censtitoticonsl power of the Legislature to place

B9y

rest ictisns upon the expenditure :f the textbook fund

by the ¥ +rd nf *ducati~n, such ~pinil~n 1= -verruled.

-

Very truly yoursg
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Tuis opinion has ‘een consitiered in confi &coce,

appreved, ond is now crdered flled.
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