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' dats Bill No, 328, as passed st the Regnlar
Sagaiod of thd Forty-sixth Logislatare, crested
this suthority of the State, effective April 24th,
1939, and included the foellowing provisions

*t7tho Btate Board of ¥Water Engineers
shall designate, subject to approval
by the Governor, the first Board of
piraectors, . » "

NO COMMUNIEATION IS TO BE CONSTRUED AS A DEPARTNENTAL OPINION UNLESS APPROVED $Y THE ATTIRNE" 3engRal o9 =oe < == —
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;7 %In the records of tha Becrstary of State
L wo have daen unable to lecate any indiea-
I . tiom ef fapproval by the Governor' in this
7 & . . matter. Weo find thet on Angust 15th, 1839,
i .. tho Becretary of State received tha follow-
ing letter; ,

*taugust 14, 1039

r“l_ir.;‘l‘. L+ Boanchamp
' pecrotary of sState
Mt:l,n_. Toxas

Dear Sirs

. "¥o are enclosing the Oaths
of Office of the Directors of the
¥ebbh County Conservation and Recla-
mation pistrict in order that you
‘may issue Certifiocates of Com:ln-
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sion to thom.
Xours vory truly
- {8) AJN McDonald, Secrotary,
State Board of Water
Engineers,!

*On the same dato Nr, Beguchamp replied by
1atter to the affect that before Comxissions
ocould be issued it would be necessary for each
of the gentlemen named to pay the statutory
$1.00 Comumission Fee.

*On August 22nd, 1938, the Secretary of
_ BState raceived a check for $5.00 from one of
the 'Diroctons' of the Distrioct and Commissions
wore issued as followss
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3 , "5 F dinller, Laredo,Texas. Four year term.

h Ruben ¥W.Davies,Laredo,Texas. Four year term.
f John J.0%Hern,Laredo,Toxas ., TWo year term.
Y Toodeosia Gutierrer,ir.,Laredo,Texas. Two yoar
é tarm.,
: J & JNetzor, Laredo, Texas. One year term.

] “The abova mentioned letters and the official
b Gaths and Coundssions constitute thoe entire record
of this Board in the files of the Secretary of
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Stato., We shall greatly appreciate your epin-
ion, or answers, on the following questions

#(3) Does the faect that the appointments were
not approved by the Governor make them
of no effect?

#(2) Doss fapproval by she Governor!, under
- visions such as ahove, constitute in faect
appointaent by the Governor to the oxtent
that such appointmonts would bs subject to
confirmation by the Semate}y (As above in-
farred, thare is no record of Sonate eon-
firmation in thisg case),

®(3) If the answor to question Mo, Py .above moans
. mn these Directors were not legally quali-
to what extent, if sny, would the Com~
n:[m issuod vost in the persons named
the rights to thosd officas or the rights :
to eater upon the duties of those officest

®(¢) If you £ind this Board of Directors illegal- _
1y bholding office, do you find that any or e
a11l contracts te which they may have boon a
party are hinding upon the District, or that
. any or all of their official acts as such
wore legal?

®(g) XIf you finmd that thos® Directors had no rights
to or of offico wore they entitlod to any com-
pensation or expenses for the performance of
the duties of thoso officesg?

®(g) If they were not entitled to any or all suech
sums As may have boon paid to thom as compen~
satien or expenses, arse such suma subject to
recovery and if so upon which officar or
agency of the Btats devolvas the duty of
instituting procoedings to recover?

"(7) In Seotion 4 of this Senate Bill it is provided
that vaoancioes on the Board of Dircetors,
by expiration of term, shall be fill-~
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od by the Neard itgelf, Is this possibly
fgelf~porpetuating? power, which appears
to e vested in this Board, in confliet
wvith any Constitutional or Statutory mro-
visions?

*{(8) 1Is the r-m-icn for four-year tarss
of effice for two of the five Direotors, as

..~ provided in that Seetion 4, consonant witx

Soction 308 of Article XVI of the Comstite-
tiont*

The issuance of the comxigsions te the Beard sdw-
bors nawéd hy you constitutss an approval by the Govermsr of
tho designation made by the Glate Board of Iater Raziasers.

.. . Thers is 0 pracisgt form of approval by the Covern-
or roequired by the Aot, It meroly makes necsssary a csasclieus,
intontional act approving the designation ef the pesders Wy
the State Board of ¥ater Engineers, snd certainly ti= ast of
issuing the comxissions te the designated merbers secld de most
cogent, and to our minds, oonclusive evidsnos ef the required
apyroval . ] .

¥o take your statomont, to the effect that the
S8ecrotary of State issuod the commissions, to shew that the
Sooretary of Btate lasfully attestod the cosuissisns previsus-
1y. signed by the Governor and attachsd the State's sesl thero-
to, as he is required to do,

' gSection 20, of Article IV, of the Cemstitwtion, do-
clavoss

2411 conmdssions shall B¢ in the name
and by the authorisy of the State of Texas,
sealed with tho Btato's seal, signed by tie
amm:r and attested by the Secretary of
State, :

Article 3040 of thd Revisod Civil Statates are-
videss -

%The Govornor shall comxigsion all of-
ficars except Govermor, wembers of Congrass,
glectars for Presidont and Vice-President of
the United States, members of the Legislatars
and municipal afficers.*

-
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Moapooyar, yeu advise us orally that your stato.
mnt,'ﬁutmwmumwm
of State, ::.sm t.l::u the the office
Secretary tate that seon origt
al comdgnions. ! : il
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‘%o ourselves have nod
slions, dDut assuning as we stist, \ of
State 414 hip duty, they wore dovernor
whon thoy were attasted by thoe Secretary of Btate,

S0 thorufors answer yeur questions in the order
you: have stated thom, as followss

a
5

suth - covmd 8-

1
76k
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(1) 8ince the doverner bas approvod the appointe

mont, as hareinadeve mg such a e N0t in.
a

bt the appointment
nevertholoss wore subjoest to eeanm:um by the Somate, :.

we shall show in the answer to your Question Mo, 2,
(2) 7Tho memdérs of ths Board are Stato officers,

'mnmmapmnmuuumummm

the Sonato,; as we hold in Opinton ke, O0-45684 this

AS the tiud thoss appeintwents wore mado, Augnst
22, 1939, the Logislature wvas ot in sossion, so that the
BALLAr of snateorisl confirmation sould only boconod necesg~
asry or of upon the convening of the 47th Legie-
lature, at o time the term of one mexder, Kr. Zetyey,
bhad expired. During this poricl no sonats eonfirmatien wag
possible, and thorofore nono was roquired te mako the acts
of the Board lavful.

(3) As sbove indieatod, wo ihink the Board of
Directors wore logally appointed and gqualifioed, with ful}
authority to act until such timo as thoir terxs have ended
and thodir authority has lawfully coased.,

aArticle IV, Soction 12, of tho Comstitution, pro-
videss

*411 vagansies in 8tato or dissrict of-
ficas, oxoapt mopbers of the Legislature,
shall be £illod unloss otherwviso yrovided
dy 1aw, by appointment of the Govornor,
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which appointmont, if made during its session,
shall be with the advics and congent of two~
thirds of the Somats presemt. If made during
the receas of the Senate, the said appointee,
or somo eoiher person te fill such vacaney,
shall b nominated to the Senate dmring the
first ton days of its session. If rejocted,
said office shall ixmodiately hosoms vecant,
and tho Governer shall, without 4olay, make
further nduinations, until & confirmetion
takos place. But should there be ne confir-
mation during the eegsion of the Senmate, the
Gevoraner shall not thercafter appoint sny por-
son to 11l such vaoancy who has hesm reject~
od by the Senatej but may appoint some other
porsen to fill the vacancy ontil the next
sossion of the Gemats or until tho regular
sleetion to said office, shonld 1t soonar va-
cur. Appointmonts to vacancios in offices
olsctive by the people shall only continne
until the first gonsral sleotion thereafter,"

It will be soen this Section do8s not purpert to
torxinats thoe authority of a recoss appeintee, oxcept in
the evont of a rejoction by rafusal to confirm. In other
words, Section 17, of Article XVI of the Constitution, de~
claring that *all officers within the State shall continue
to perform tho dutios of their offices until their success-
or shall bo duly qualified®, appiice to recess appointees,
with the excoption above montioned «- that is, of a reject-
ion of confirmation by the Senate.

' This point was before this Department im the mat-
tor of the tonure of Tom EKing, State Anditor, wherein we
helds

®Sinee you werd appointed dupring the re-
coss of tho Senate, nominated to the Sonste
at its proesont sossion, amd by that body re-
Jectod, you have come agquarely into that part
of sald Soction wherein it provides that ¥if
rejootod, said office ghall immediately become
vagant,.'® (0-3348) :

"~ hO3
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The decision in Donigon v. Btate, ¢1 8. ¥, (2)

1017, writ of error refused, is portinent; Justice Raugh,
writing the opinion, salds ‘
S “The language 'Af rejected said office

shill izmedistoly become vasant, and the

Governor shall, without dolay mako further

nesing :»tm mﬁ:ﬁ; ‘o;nﬂ.mucn takes

place,* clearly nocessary implieca~

tion &.m. to s nominee whose confirmatien

has besn rejected by the Sonate, any right
" whataver t0 oocupy the office or to dip~

charge, aftor such rejection, any of the

dutieg thoreof,? .

: It is our o on, tharefors, that the Board mep. °
bers under congideration held over under the rocess appeint-
monts in virtue of the Constitution abeve gquoted, (irticle
XVI, Secotion 1¥) until their sucoéssors have beon or will de
‘Anly appointed and qualified. BSo that, their official acts

during such termure are thoge of lawfully constituted effy-
cars.

(4) Guostien (4) finds its ansver in what we have
said in the last preceding paragraph.

. (8) Bection § of tho Act authorizes the sslectism
by the Board of a Seoretary, Genoral lisnager and a Treasurer,
who shall have such powers and duties, and shall hold effice
for such tins, as may be provided im the by-laws. It fwr-

ther provides that "the Board shall fix the gemponsatien of
such officers,”

This we construs to mocan that the Secretary amd
froasurer roferred to sro officers of the Roard as sueh,
and therefore that monbers of the Board may be and sheuls
be selected to thoso positiong, and to that extent sach
mésiber Eooretary and membor Treéagsurer would bo entitled te
the coxponsation fixed by the Board. This conclusios i
not gontrary te any publie policy whatever, hecause the
lagislative fiat ereates public policy, and it could met
ha contrary to public policy te de the proeiss thing ex-
prossly authorized by the Legislature to be done,
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But as to the manager, this reasoning will not ob-
tain, becanse the manager could not perfeorm any fumstion as
panager of the Board, but could perform managerial funections
with "'.2“ to the dusiness er activities of the Board, un-

- dor. thehet, and it vas :l.n thias sense anly that. the co
N oc umsw 1- WM. : '

s In our Ilp:lnton lo. e-uo ve- nom tlut Nr. Jm-, a-
' -mber ot the Board of Direotors of Toxas Technologlcal Col~ ‘
lego, was not eligidle for and could not accopt the. pogition’ | i
of Prosident of the institution by slection of the Board of
meh ho was & momber, although he hed tendered his regigna- .
tion, which, however, hed not basn accepted. The decision - B
was dased npon the wbn.e policy that an effices {such as a’ S
momber of the Board of Diroetors of the institutiom) shoyld :
t bo allowed to profit in anywiee ai by the solection to
affice of emolument by ths election by the Bodrd of whieh -
was a member. Your guéstion, therafore, should b anawerw
‘acocordingly, that 1d;, the Board meéxber Sedretary snd the
Board memdor Tmm should recoive such compensation as
may have been provided by the Board, bdut the manager could
" not rocolive foos or compansation whatever as snch s 1f he i
atthesamtheambarorthonnrd. ' '
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{(8) V¥e do not docm 1t proper to anawer this quos-
tion, further than to suggest, if your exswinations should
show what you take to "Zrobably an improper exponditure or
use of funds of the distriot, that you make known such matter,
togother with the faots in your possession, to this Depart-
mont, t0 tho end that wo may check the natter or patters, and

take such steps as in the opinion of this Dopartmont are prop-
or and lawfal.

{(7) %o know of no constitutional provisien forbid-
ding the provision of Section 4 that vacancies on the Board of
Directors by expiration of terms shall be filled by the Board
itgolf. Such procedure, we think, does pot violato the prin-~
ociple that the Logislatuwro way not ahrogate its pover to legle-
late or delegate to another that power, sincoe an over-all
right of control necossarily dods continue with the Legisla~
ture not only to provide tho mwothod of the selaection of direot-

ors, but to control the agency in any way it thinks proper, and
aven to abolish it.
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7 tees or s of the eduocational, eleomosynary, and

as the Legislature may dotermine,* The langnage, ®*Such
boards as have been or may heroaf'ter be established hy
law®, embraces tho Board under oconsideration, but they
constitute maxima and not minima temures. In other
words, Section 308 is to he censidered in the nature of
an exception to Section 30 prescribing a maxiwum tepure

tion.

Yory truly youl;s
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(8) Section 4 of the Aot provides the tenure
of the first directors of the Bosrd to be "ons member to
., serve for oné year, two membors to serve for two years,
;.- abd two members to serve for four yeers.® Thie, in our
S+ opimiom, is mot in violatlon of Section 30a, of article
;. # XVL, of the Conmstitution. It will be noted that Section
1. .- 30a dsals specifically with the members of the “Board of
1 - & Begents of the State University, and the boards of trus-

L geml institutions of the State;® hut it further dsclares,
;. - %Apd such beards as have beem, or ney hereafter be estadb-
- 1ldshed by law, may hold their respective offices for the
ters of six yoarg, one~third of the membdbers of such Board
to be elected or appointed every two years in such manner

as to those offices not otherwise fixed by the Constitu-
A,
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