THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

WAGGONLER CARIR
ATTORNITY {ENERAL

September 5, 1963

Honorable D, C. Greer
State Highway Englneer
Texas Hiﬁhway Department
Austin 14, Texas

Opinion No. C-139

Re: Authority of Highway

’ Commission to refuse
permits to place gas
ripelines on highway
right of ways.

Dear Mr, Greer:

.. In your letter request, you inquire 1f the Highway Commission
has discretlonary authority to grant or refuse applications to
.permit gas transportation pipelines along highway right of ways
that are not intended to service the roadside development adjacent
to the particular section of highway involved but are for the
transportation of gas usually under considerable pressure to some
other area where local service might be indicated.

Article 1436b, Vernons' Civil Statutes, reads as follows:
"Use of roads and streets in distribution of gas"
Section 1. "Any person, firm or corporation or in-
corporated c¢ity or town en ed 1In Eﬁe business of
transporting or distributy as for publlic consump-
tion shall Eave the wer %o E and maintain pipes
mains, conductors ang other Tac%IIEIes used for con-
§uc§i§§ %aa §§rou§§; un%er; a;oné,_across and over
all public highways ublic roeds, publlic streets
and alleys, and uEiic waEerS‘wiﬁﬁIn this State; pro-
vided that within the corporate 1imits of an incor-
porated city or incorporated town such right shall

be dependent upon the consent and subject to the gov-
erning body. Any such person, firm or corporation
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or incorporated city or town shall notify the State
Highway Commlssion or-the:Lommissioners! Court hav-
ing Jurisdiction, as the case may be, when it proposes
to lay any such pipes, malns, conductors and other
fixtures for conducting gas within the right of way
of any State highway or county road outside the limits
of an incorporated city or incorporated town, where-
upon the Highway Commission or the Commiaslioners!
Court, if it so desires, may designate the place upon
the right of way where the same shall be lald. The
public agency having Jurisdiction or contrel of a

‘highway or county road, that 1s, the Highway Commis-

sion or the Commissioners' Court, as the case may -

be, may require any such person, firm or corporation
or incorporated city or town at its own expense to
relocate 1ts pipes, mains, conductors or other fix- .
tures for conducting gas on a state highway or county
road outslde the l1imits of an incorporated city or:
incorporated town so as to germit the widening or .
changing of traffic laneas, by giving thirty (30) days
written notice to such person, firm or corporation

or incorporated clty or town and specifying the fa-
cility or facilities to be moved and indicating the
place on the new right of way where such facility -

or facllities may be placed.. Such person, flrm or
corporation or incorporated city or town shall replace
the grade and ‘surface of such road or highwaw at 1ts .

own expense."

"In arriving at 1egiélative intent, it 1s of primary im-

portance to ascertain the purpose for which the statute was
enacted." City of Mason v, West Texas Utilitiles Co., 150 Tex.
18, 237 S.w.2d 273, (1951) : :

The purpose clause of Article 1436b as passed by the

1eglslature, June 21, 1951, Acts.1951, 52nd Legislature,

829, Chapter 470 is as follows._

"An act to facilitate and encourage the
distribution of gas to the inhabltants

of cities, towns, villages and rural areas
of the State of Texas by providing that
any person, firm or corporation or any
incorporated city or town engaging in the
business of transporting or distributing
gas for public consumption may lay and
maintaln pipes, mains, conductors and other
facilities used for conducting gas through,
under, along, across and over all public
highways, public roads, public streets and
alleys,. . .
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The purpose clause indicates and the act itself specifl-
cally provides that 1t 1s intended to apply to gas transporting
companies as well as gas distributing companies who furnish gas
for public consumption. The fact that they do not service the
adjacent area 1s, in our opinion, immaterlal as this does not
prevent the gas from being ultimately used for public consumption,

The Statute does provide that the Highway Commission may,
if it so desires, designate the place on the highway right
of way where the pipeline may be placed and that 1t can require
the party to relocate the pipeline so as to permlt the wldening
or changing of trafflc lanes. Thls 1s the only authority granted
to the Highway Commission under the Act.

- It follows that this offilce ig of the opinion that a party
in the business of transportation or distributing gas 1lntended
for public consumption is authorized under Article 1436b V.C.S.
to lay and maintain pipelines along state highway right of ways
after notifying the Highway Commlssion. -

'SUMMARY

The Highway Commission has no authority to refuse permlts
to place gas pipelines along highway right of ways, but the
Commisslon may designate the place upon the right of way where
the same shall be lald and may requlire the relocation of the
pipeline so as to permit the widening or changing of traffic
lanes,

Yours very truly,

WAGGONER CARR
Attorney General of Texas

- f

Assistant'Attorney General
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