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Mr. Kevin D. Cullen 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Cullen, Carsner, Seerden & Cullen, LLP 
P.O. Box 2938 
Victoria, Texas 77902-2938 

Dear Mr. Cullen: 

0R2011-05119 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 414264. 

The Refugio County Sheriffs Department (the "sheriff'), which you represent, received a 
request for information pertaining to the arrest, incarceration, detention, and death of a 
named individpal. You claim the submitted information is excepted from disclosure under 
secti6ns552.l';01, 552.103,and 552.108 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, we note the submitted information is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure under this chapter unless they are expressly 
confidential under other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)(1). The submitted information consists of a completed 
investigation ofthe sheriff and is subject to section 552.022(a)(1). The sheriff must release 
this information pursuant to section 552.022 unless it is excepted from disclosure under 
section 552.1 0~8 of the Government Code or is expressly made confidential under other law. 
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See id. You daim this information is subject to section 552.103 of the Government Code. 
Section 552.103 is a discretionary exception to disclosure that protects the governmental 
body's interests and is therefore not "other law" that makes information expressly 
confidential for purposes of section 552.022(a). See Dallas AredRapid Transit v. Dallas 
Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.) (governmental body may 
waive section 552.1 03); see also Open Records Decision No. 665 at 2 n.5 (2000) 
(discretionary exceptions generally). Consequently, the sheriff may not withhold the 
information at issue pursuant to section 552.1 03 of the Government Code. However, we will 
consider your argument under section 552.1 08 for the submitted information. Further, 
because section 552.101 of the Government Code is other' law for purposes of 
section 552.022(a)(1), we will consider your argument under section 552.101 for the 
information at issue. 

Section 552.108(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that did not result in conviction or deferred adjudication. See 
Gov't Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must 
demonstrate the requested information relates to a criminal investigation that has concluded 
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A) 
(governmentai:body must provide comments explaining why exceptions raised should apply 
to information. requested). Section 552.108 may be invoked by the proper custodian of 
information relating to an investigation or prosecution of criminal conduct. See Open 
Records Decision Nos. 474 at 4-5 (1987), 372 (1983). You state the submitted information 
pertains to an investigation conducted by the Texas Rangers as a result of the death of a 
named individual. However, you have not provided this office with any representation to 
indicate the Texas Rangers, which is the investigative agency with the law enforcement 
interest, wishes to withhold the submitted information. Accordingly, you have failed to 
demonstrate section 552.108(a)(2) of the Government Code is applicable to the submitted' 
information, and the sheriff may not withhold the information under that exception. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information other statutes make confidential. 
You argue social security numbers within the submitted documents should be withheld 
pursuant to section 552.101 in conjunction with the 1990 amendments to the federal Social 

. Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I), which make confidential social security 
numbers and r~lated records that are obtained and maintained by a state agency or political 
subdivision ofthe state pursuant to any provision oflaw enacted on or after October 1, 1990. 
See Open Recqrds Decision No. 622 (1994). However, you cite no law, nor are we aware 
of any law, eriacted on or after October 1, 1990, that authorizes the sheriff to obtain or 
maintain a social security number. Consequently, you have failed to demonstrate the 
applicability of section 405 of title 42 of the United States Code to any social security 
numbers within the submitted documents, and no portion of the submitted information may 
be withheld under section 552.1 0 1 of the Government Code on that basis. We caution, 
however, that section 552.353 of the Government Code imposes criminal penalties for the 
release of confidential information. Prior to releasing a social security number, you should 
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ensure it was not obtained or is not maintained by the sheriff pursuant to any provision oflaw 
enacted on or after October 1,1990. 1 

Section 552.1 Q 1 of the Government Code also encompasses the Health Insurance Portability 
and Accountagility Act of 1996 ("HIP AA"), which you raise for portions of the submitted 
information. ",At the direction of Congress, the Secretary of Health and Human Services 

) 

("HHS") prol11ulgated regulations setting privacy standards for medical records, which HHS 
issued as the Federal Standards for Privacy ofIndividually Identifiable Health Information. 
See HIPAA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards 
for Privacy ofIndividually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy 
Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These" standards govern the 
releasability of protected healthinformation by a covered entity. See 45 C.F.R. pts. 160, 164. 
Under these standards, a covered entity may not use or disclose protected health information, 
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 
§ 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. Open Records 
Decision No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code 
of Federal Regulations provides a covered entity may use or disclose protected health 
information to the extent such use or disclosure is required by law and the use or disclosure 
complies with and is limited to the relevant requirements of such law. See 45 C.F.R. 
§ 164.512(a)(1). We further noted the Act "is a mandate in Texas law that compels Texas 
govemmentalbodies to disclose information to the public." See ORD 681 at 8; see also 
Gov't Code §§' 552.002, .003, .021. We therefore held the disclosures under the Act come 
within sectio~\ 164.512(a). Consequently, the Privacy Rule does not make information 
confidential fei): the purpose of section 552.1 0 1 of the Government Code. See Abbott v Tex. 
Dep 't of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, 
no pet.); ORD 681 at 9 (2004);.see also Open Records Decision No. 478(1987) (as general 
rule, statutory confidentiality requires express language making information confidential). 
Because the Privacy Rule does not make confidential information that is subj ect to disclosure 
under the Act, the sheriff may not withhold any portion ofthe submitted information on that 
basis. 

SeCtion 552.101 also encompasses the Medical Practice Act ("MP A"), subtitle B of title 3 
of the Occupations Code. See Occ. Code §§ 151.001-165.160. Section 159.002 of the MPA 
provides in pertinent part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 

ISectioni~552.l47(b) of the Government Code authorizes a governmental body to redact a living 
person's social s~~urity number from public release without the necessity of requesting a decision from this 
office under the Act. 
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confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a'confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

" ., 
ld. § 159.002(~)-(c). This office has concluded the protection afforded by section 159.002 
extends only t9 records created by either a physician or someone under the supervision of a 
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). 
Information subject to the MPA includes both medical records and inforination obtained 
from those records. See Occ. Code §§ 159.002, .004; Open Records Decision No. 598 
(1991). We have further found when a file is created as a result of a hospital stay, all the 
documents in the file referring to diagnosis and treatment constitute physician-patient 
communications or "[1'] ecords of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that are created or maintained by a physician." Open Records Decision 
No. 546 (1990). 

Upon review, we find a portion of the submitted information, which we have marked, 
constitutes records of the identity, diagnosis, evaluation, or treatment of a patient by a 
physician that were created or are maintained by a physician and information obtained from 
a patient's medical records. Medical records must be released on receipt of signed, written 
consent, provided the consent specifies (1) the information to be covered by the release, 
G) reasons or purposes for the release, and (3) the person to whom the infonnation is to be 
released. See,id. §§ 159.004, .005. The medical records ofa deceased patient may only be 
released on the signed written consent of the decedent's personal representative. See id. 
§§ 159.005(a)'~5). Any subsequent release of medical records must be consistent with the 
purposes for w~ich the governmental body obtained the records. See id. § 159 .002( c); Open 
Records DeciSion No. 565 at 7(1990). Accordingly, unless the sheriff receives written 
consent for release of those records that complies with sections 159.004 and 159.005 ofthe 
MP A, the sheriff must withhold the marked medical records under section 552.101 of the 
Govermnent Code in conjunction with the MP A. 

Section 552.101 of the Government Code also encompasses information protected by 
chapter 411 of the Government Code, which makes confidential criminal history record 
information ("CRRI") generated by the National Crime Information Center or by the Texas 
Crime Information Center. See id. § 411.083(a). Title 28, part 20 of the Code of Federal 
Regulations governs the release of CRRI that states obtain from the federal government 01' 

other states. Open Records Decision No. 565 (1990). The federal regulations allow each 
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state to folIo;" its individual laws with respect to the CHRI it generates. See id. 
Section 411.083 of the Government Code deems confidential CHRI that the Department of 
Public Safety ("DPS") maintains, except that DPS may disseminate this information as 
provided in chapter 411, subchapter F of the Government Code. See Gov't Code § 411.083. 
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in 
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
by chapter 411. See generally id . . § § 411.090-.127. Thus, any CHRI obtained from DPS or 
any other criminal justice agency must be withheld under section 552.101 in conjunction 
with chapter 411, subchapter F of the Government Code. Upon review, we find a portion 
of the remaining information, which we have marked, consists ofCHRI that is confidential 
under section 411.083. Thus, the sheriff must withhold the marked information under 
section 552.101 in conjunction with section 411.083 of the Government Code. 

Section552. qo provides information relating to a motor vehicle operator's license, driver's 
license, motor,~vehicle title, or registration issued by a Texas agency is excepted from public 
rele~se.2 Seei9. § 552.130(a)(1), (2). We note the purpose of section 552.130 is to protect 
the privacy inttrests of individuals. Because the right of privacy is purely personal, it lapses 
upon death. Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. 
App.-Iexarkana 1979, writ refd n.r.e.); see also Attorney General Opinions JM-229 
(1984), H-917(1976); Open Records Decision No. 272 (1981). Thus, motor vehicle record 
information that pertains only to a deceased individual may not be withheld under 
section 552.130. Thus, the sheriff may not withhold the deceased individual's Texas driver's 
license number under section 552.130. The sheriff must generally withhold the Texas motor 
vehicle record information we have m~rked within the submitted documents, as well as the 
corresponding information within the submitted audio recordings, under section 552.130 of 
the Government Code. However, we note some of the Texas motor vehicle record 
information at issue relates to a vehicle that was owned by an individual who is now 
deceased. Accordingly, the Texas motor vehicle record information that pertains to the 
vehicle of the deceased individual may be withheld under section 552.130 only if a living 
person owns an interest in the vehicle at issue. If no living person owns an interest in the 
vehicle, then the information relating to that vehicle is not excepted from disclosure and must 
be released. 

In summary, ~hless the sheriff receives written consent for release of the marked medical 
"V 

records that cQmplies with sections 159.004 and 159.005 of the MPA, the. sheriff must 
withhold the marked medical records under section 552.1 0 1 of the Government Code in 
conjunction with the MP A. The sneriff must withhold the marked information under 

2The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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section 552.101 in conjunction with section 411.083 of the Government Code. Th~ sheriff 
must generally withhold the Texas motor vehicle record information we have marked within 
the submitted~documents, and the corresponding information within the submitted audio 
recordings, u#,der section 552.130 of the Government Code; however, the Texas motor 
vehicle record; information that pertains to the vehicle of the deceased individual may be 
withheld unde~t section 552.130 only if a living person owns an interest in the vehicle at 
issue. The re1uaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex_orl.php. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 

. information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Assistant Attorney General 
Open Records Division 

CVMS/tf· 

Ref: ID# 414264 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


